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To impose a tax on property, earnings and profits.
(Amended 26 of 1969 s. 2; 17 of 1989 s. 2)

[3 May 1947]
(Format changes—E.R. 1 of 2012)

Part 1

Introductory

1. Short title

This Ordinance may be cited as the Inland Revenue Ordinance.

2. Interpretation
(1) In this Ordinance, unless the context otherwise requires—

active partner (FEixZEARIERZ N), in relation to a partnership,
means a partner who takes an active part in the control,
management, or conduct of the trade or business of such
partnership;

agent ({XEE AN), in relation to a non-resident person or to a
partnership in which any partner is a non-resident person,
includes—

(a) the agent, attorney, factor, receiver, or manager in Hong
Kong of such person or partnership, and

(b) any person in Hong Kong through whom such person or
partnership is in receipt of any profits or income arising
in or derived from Hong Kong;
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aircraft leasing tax concessions provisions (FRI%EFH S 715 &R R
) means sections 14G, 14H, 141, 14], 14K, 14L, 14M and
14N; (Added 9 of 2017 s. 3)

ot fer

approved charitable donation (377]#Z8=7J53k) means a donation
of money to any charitable institution or trust of a public
character which 1s exempt from tax under section 88 or to the
Government, for charitable purposes; (Replaced 13 of 1971
s. 2. Amended 76 of 1975 s. 2; 74 of 1981 5. 4; 30 of 1990 s. 2;
78 of 1999 5. 7)

arrangement (Z7HF) includes—

(a) any agreement, arrangement, understanding, promise or
undertaking, whether express or implied, and whether or
not enforceable or intended to be enforceable, by legal
proceedings; and

(b) any scheme, plan, proposal, action or course of action or
course of conduct; (Added 32 of 1998 s. 3)

assessable income (JEZFFT A E) means the assessable income of a
person in any year of assessment as ascertained in accordance
with sections 11B, 11C and 11D; and net assessable income
(FEZEAR A ELE%H) means assessable income as adjusted in
accordance with section 12; (Replaced 71 of 1983 s. 2)

assessable profits (JEZVF7FE) means the profits in respect of
which a person is chargeable to tax for the basis period for
any year of assessment, calculated in accordance with the
provisions of Part 4; (Replaced 28 of 1964 s. 2)

assessor (ZFfiE{T) means an assessor appointed under this
Ordinance;

assistant commissioner (B /5{E) means an assistant
commissioner of Inland Revenue appointed under this
Ordinance;
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authorized representative (JEFFE{XFZ) means a person authorized
in writing by any other person to act on his behalf for the
purposes of this Ordinance; (Replaced 7 of 1975 s. 2)

banking business ($R{73£71%5) has the meaning given by section
2(1) of the Banking Ordinance (Cap. 155); (Added 22 of 2016
s. 3)

basis period (3VF575:H) for any year of assessment is the period
on the income or the profits of which tax for that year
ultimately falls to be computed; (Admended 36 of 1955 s. 3)

bill of sale (£1%) means a bill of sale registrable under the Bills
of Sale Ordinance (Cap. 20);

Board of Review (¥77%_F5FZ: 52) means the Board of Review
referred to in section 65; (Added 4 of 2010 s. 2)

body of persons (E|f2) means any body politic, corporate or
collegiate and any company, fraternity, fellowship and society
of persons whether corporate or not corporate; (Added 36 of
1955 s. 3)

business (G£715%) includes agricultural undertaking, poultry and pig
rearing and the letting or sub-letting by any corporation to
any person of any premises or portion thereof, and the sub-
letting by any other person of any premises or portion of any
premises held by him under a lease or tenancy other than
from the Government; (Replaced 35 of 1965 s. 2. Amended
19 of 1996 5. 15)

T

certificate of deposit ({Fi(3&) means a document relating to
money, in any currency, which has been deposited with
the issuer or some other person, being a document which
recognizes an obligation to pay a stated amount to bearer
or to order, with or without interest, and being a document
by the delivery of which, with or without endorsement, the
right to receive that stated amount, with or without interest,
is transferable, and, in the case of any such document which
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1s a prescribed instrument by virtue of paragraph (a) of the
definition of prescribed instrument (5]HHFYELY) in section
137B of the Banking Ordinance (Cap. 155), includes any right
or interest referred to in paragraph (b) of that definition in
respect of such document; (Addded 30 of 1981 s. 2. Amended
94 of 1993 5. 36)

Commissioner (f5) means the Commissioner of Inland Revenue

appointed under this Ordinance; (Replaced 26 of 1969 s. 3)

Commissioner for I&T (|5} Z& & ) means the Commissioner for

Innovation and Technology; (Added 29 of 2018 s. 3)

AN

common parts (7\FE0457), in relation to any land or buildings or

land and buildings—

(a) means the whole of the land or buildings or land and
buildings, except such parts as have been specified
or designated in an instrument registered in the Land
Registry as being for the exclusive use, occupation or
enjoyment of an owner; and

(b) includes, unless so specified or designated in the
instrument mentioned in paragraph (a), those parts
of a building specified in Schedule 1 to the Building
Management Ordinance (Cap. 344); (Added 4 of 2010
s. 2)

conditional sale agreement (1574~ E & {7}7%) means an agreement

for the sale of goods under which the purchase price or part
of the purchase price is payable by instalments, and the
property in the goods remains in the seller (notwithstanding
that the buyer is to be in possession of the goods) until such
conditions as to the payment of instalments or otherwise as
may be specified in the agreement are fulfilled; (Added 32 of
1998 s. 3)

corporation (=H) means any company which is either

incorporated or registered under any enactment or charter in

Last updated date
Verified Copy 2.11.2018



Inland Revenue Ordinance

1-10

Section 2 Cap. 112

force in Hong Kong or elsewhere but does not include a co-
operative society or a trade union; (Amended 2 of 1971 s. 2)

debenture ({Ef:8), in relation to a corporation, includes
debenture stock, bond and any other debt security of the
corporation, whether or not constituting a charge on the assets
of the corporation; (Replaced 12 of 2016 s. 11)

deposit ({£3X) means a deposit as defined in section 2(1) of the
Banking Ordinance (Cap. 155); (Added 29 of 1982 s. 2.
Amended 27 of 1986 s. 137)

deputy commissioner (El|/5£) means a deputy commissioner of
Inland Revenue appointed under this Ordinance; (Amended
48 of 1995 5. 2)

digital signature (3{15%&) has the same meaning as in section
2(1) of the Electronic Transactions Ordinance (Cap. 553);
(Added 5 of 2003 s. 2)

electronic record (BEET-4C#%) has the same meaning as in section
2(1) of the Electronic Transactions Ordinance (Cap. 553);
(Added 5 of 2003 s. 2)

executor (7EVE3{T A\) means any executor, administrator, or other
person administering the estate of a deceased person, and
includes a trustee acting under a trust created by the last will
of the author of the trust;

financial institution ({1 75f%4%), except in Part 8A and Schedules
17C and 17D, means— (Amended 22 of 2016 s. 3)

(a) an authorized institution within the meaning of section 2
of the Banking Ordinance (Cap. 155);

(b) any associated corporation of such an authorized
institution which, being exempt by virtue of section
32)(a) or (b) or (c) of the Banking Ordinance
(Cap. 155), would have been liable to be authorized as a
deposit-taking company or restricted licence bank under
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that Ordinance had it not been so exempt; (Replaced 27
of 1986 s. 137. Amended 3 of 1990 s. 55; 49 of 1995
5. 53)

grandparent or grandparent of his or her spouse (3% NI ELHC
{BEVHAC BFE Y MESCBE), in relation to any person, means—

(a) a natural grandfather or grandmother of the person or
his or her spouse;

(b) an adoptive grandparent of the person or his or her
spouse (whether an adoptive parent of a natural parent,
adoptive parent or step parent of the person or his or her
spouse, or a natural parent of an adoptive parent of the
person or his or her spouse);

(c) a step grandparent of the person or his or her spouse
(whether a step parent of a natural parent, adoptive
parent or step parent of the person or his or her spouse,
or a natural parent of a step parent of the person or his
or her spouse); or

(d) in the case of a deceased spouse, a person who would
have been the grandparent of the person’s spouse by
reason of any of the provisions of paragraphs (a) to (c)
if the spouse had not died; (4dded 31 of 1998 s. 3)

hire-purchase agreement (fHf%17/7%) means an agreement for the

bailment of goods under which the bailee may buy the goods,

or under which the property in the goods will or may pass to
the bailee; (Added 32 of 1998 s. 3)

Hong Kong currency (&%) means money which is legal tender
in Hong Kong; (Added 29 of 1982 s. 2)

husband (3.X) means a married man whose marriage is a
marriage within the meaning of this section; (Added 43 of
1989 5. 2)
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incapacitated person (317 FyH5JJHY N) means any minor, lunatic,
idiot, or person of unsound mind;

inspector (F771557E22) means an inspector appointed under this
Ordinance; (Added 36 of 1955 s. 3)

lease (fH%Y), except in the aircraft leasing tax concessions
provisions and Schedule 17F, in relation to any machinery or
plant, includes— (Amended 9 of 2017 s. 3)

(a) any arrangement under which a right to use the
machinery or plant is granted by the owner of the
machinery or plant to another person; and

(b) any arrangement under which a right to use the
machinery or plant, being a right derived directly or
indirectly from a right referred to in paragraph (a), is
granted by a person to another person,

but does not include a hire-purchase agreement or a
conditional sale agreement unless, in the opinion of the
Commissioner, the right under the agreement to purchase
or obtain the property in the goods would reasonably be
expected not to be exercised; (Addded 32 of 1998 s. 3)

limited partnership (HPRE{T&%) has the same meaning as in
section 3 of the Limited Partnerships Ordinance (Cap. 37);
(Added 47 of 1992 s. 2)

mandatory contributions (5EF| L), in relation to a mandatory
provident fund scheme, means mandatory contributions paid
to the scheme in accordance with the Mandatory Provident
Fund Schemes Ordinance (Cap. 485); (Added 4 of 1998 s. 6)

mandatory provident fund scheme (5&TFH|MEANFEEETE]) means
a provident fund scheme registered under the Mandatory
Provident Fund Schemes Ordinance (Cap. 485); (Added 4 of
1998 5. 6)

marriage (51K) means—
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(a) any marriage recognized by the law of Hong Kong; or

(b) any marriage, whether or not so recognized, entered into
outside Hong Kong according to the law of the place
where it was entered into and between persons having
the capacity to do so,

but shall not, in the case of a marriage which is both
potentially and actually polygamous, include marriage
between a man and any wife other than the principal wife,
and married (%515) shall be construed accordingly; (Added
43 of 1989 s. 2)

mortgage ($%¥5) means a security by way of mortgage or equitable

mortgage for the payment of any definite and certain sum
of money advanced or lent at the time, or previously due
and owing, or forborne to be paid, being payable, or for the
repayment of money thereafter to be lent, advanced or paid,
or which may become due upon an account current, together
with any sum already advanced or due, or without, as the
case may be, and includes—

(a) conditional surrender by way of mortgage, or further
charge, of or affecting any property whatsoever; and

(b) any conveyance of any property whatsoever in trust to
be sold or otherwise converted into money, intended
only as a security, and redeemable before the sale or
other disposal thereof, either by express stipulation or
otherwise; and

(c) any instrument for defeating or making redeemable,
or explaining or qualifying any conveyance, transfer
or disposition of any property whatsoever, apparently
absolute, but intended only as a security; and

(d) any instrument relating to the deposit of any title deeds
or instruments constituting or being evidence of the title
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(e)

(H

to any property whatsoever or creating a charge on any
property whatsoever; and

any mortgage by an equitable owner of his equitable
rights; and

any warrant of attorney to enter up judgment; (Replaced
79 of 1979 s. 2) [cf. 1891 c. 39 5. 86 UK.]

net chargeable income (FERFT A S E%H) means net chargeable
income calculated in accordance with section 12B; (Added 71
of 1983 s. 2)

occupational retirement scheme (J=E7E{K:15E]) has the meaning
assigned to it by section 2(1) of the Occupational Retirement
Schemes Ordinance (Cap. 426); (Added 76 of 1993 s. 2)

open-ended fund company (FA=FEH1/\E]) has the meaning
given by section 112A of the Securities and Futures
Ordinance (Cap. 571); (Added 16 of 2016 s. 25)

owner (Y5 N), in respect of land or buildings or land and
buildings, includes—

(a)

(b)
(c)
(d)
(e)
()

(2)

a person holding the land or buildings or land and
buildings directly from the Government;

a beneficial owner;

a tenant for life;

a mortgagor;

a mortgagee in possession;

a person with adverse title to land receiving rent from
buildings or other structures erected on that land;

a person who is making payments to a co-operative
society registered under the Co-operative Societies
Ordinance (Cap. 33) for the purpose of the purchase of
the land or buildings or land and buildings;
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(h)
()
G)

a person who holds land or buildings or land and
buildings subject to a ground rent or other annual
charge;

(in so far as common parts are concerned) a corporation
registered under section 8 of the Building Management
Ordinance (Cap. 344) or a person who, on the person’s
own behalf or on behalf of another person, receives any
consideration, in money or money’s worth, in respect
of the right of use of any common parts solely or with
another; and

an executor of the estate of an owner; (Replaced 4 of
2010 s. 2)

parent or parent of his or her spouse (:% N Y ELEEATCE RS,
in relation to any person, means—

(a)

(b)

(©)

(d)
(e)

a parent of whose marriage the person or his or her
spouse is the child;

the natural father or mother of the person or his or her
spouse;

a parent by whom the person or his or her spouse was
adopted;

a step parent of the person or his or her spouse; or

in the case of a deceased spouse, a person who would
have been the parent of the person’s spouse by reason
of any of the provisions of paragraphs (a) to (d) if the
spouse had not died; (Added 31 of 1998 s. 3)

password ((E{T%4E) means any combination of letters, characters,
numbers or other symbols selected by a person and approved
by the Commissioner for use in systems designated by the
Commissioner for the purpose of authenticating the person’s
identification in communicating with the Commissioner
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in relation to a return required to be furnished under this
Ordinance; (Added 5 of 2003 s. 2)

person (A ~ A=) includes a corporation, partnership, trustee,
whether incorporated or unincorporated, or body of persons;
(Amended 2 of 1971 s. 2; 30 of 1981 s. 2)

precedent partner (5555 N\) means the partner who, of the active
partners resident in Hong Kong—

(a) 1is first named in the agreement of partnership; or

(b) 1if there is no agreement, is specified by name or initials
singly or with precedence to the other partners in the
usual name of the partnership; or

(c) s first named in any statutory statement of the names of
the partners;

profits arising in or derived from Hong Kong (J>3 EE A SIS
EEEAYFE) for the purposes of Part 4 shall, without in
any way limiting the meaning of the term, include all profits
from business transacted in Hong Kong, whether directly or
through an agent;

receiver (B N) includes any receiver, provisional liquidator or
liquidator, and any assignee, trustee, or other person having
the possession or control of the property of any person by
reason of insolvency or bankruptcy; (Amended 16 of 2016
s. 25)

recognized certificate (30562 ) has the same meaning as
in section 2(1) of the Electronic Transactions Ordinance
(Cap. 553); (Added 5 of 2003 s. 2)

recognized occupational retirement scheme (330055 BIRETED
means an occupational retirement scheme—

(a) which, prior to the commencement® of section 2 of the
Inland Revenue (Amendment) (No. 5) Ordinance 1993
(76 of 1993), was a retirement scheme approved by the
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Commissioner under section 87A where such approval
has not subsequently been withdrawn;

(b) registered for the time being under section 18 of

the Occupational Retirement Schemes Ordinance
(Cap. 426);

(c) 1in respect of which an exemption certificate has
been issued under section 7(1) of the Occupational

Retirement Schemes Ordinance (Cap. 426) and has not
been withdrawn;

(d) which is operated by an employer who 1s—

(1) the government of a country or territory outside
Hong Kong; or

(1) any agency or undertaking of or by such a
government which is not operated for the purpose
of gain; or (Amended 19 of 1996 s. 3)

(e) contained in or otherwise established by an Ordinance
other than the Mandatory Provident Fund Schemes
Ordinance (Cap. 485); (Added 76 of 1993 s. 2. Amended
4 of 1998 s. 6)

recognized retirement scheme (3 7B (KETE]) means—
(a) arecognized occupational retirement scheme; or

(b) a mandatory provident fund scheme; (4dded 31 of 1998
s. 3)

regulatory capital security (555 & 7R:675%) has the meaning given
by section 17A; (Added 12 of 2016 s. 11)

reportable account (HHI¥REF) has the meaning given by
section 50A; (Added 22 of 2016 s. 3)

reportable jurisdiction (FHEFG & #EE) has the meaning given
by section 50A; (Added 22 of 2016 s. 3)
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reporting financial institution (FHEH1751%H5) has the meaning
given by section 50A; (Added 22 of 2016 s. 3)

return (3 f573%) includes any return furnished under section 51AA,
irrespective of the manner in which that return is furnished;
(Added 5 of 2003 s. 2)

river trade limits (N)A[fj{fR) has the same meaning as in the
Merchant Shipping Ordinance (Cap. 281); (Added 47 of 1992
s. 2)

service provider (R E)—

(a) except in relation to a provision of Part 9A, has the
meaning given by section 50A(1);

(b) 1n relation to a provision of Part 9A, has the meaning
given by section 58B(2); (Replaced 27 of 2018 s. 19)

specified form (F5HHAYFZ ) means a form specified under section
86; (Added 43 of 1989 s. 2. Amended 5 of 2003 s. 2)

spouse (fit{#) means a husband or wife; (Added 43 of 1989 s. 2)

standard rate (FEZEF2) means the rate specified in Schedule 1;
(Added 30 of 1950 Schedule)

tax (F7 ~ F23K ~ #7IH) except for the purposes of Parts 12 and
13, means any tax imposed by this Ordinance (including
provisional salaries tax charged under Part 10A, provisional
profits tax charged under Part 10B and provisional property
tax charged under Part 10C) other than additional tax, but
for the purposes of Parts 12 and 13 tax (7 ~ Fi5K ~ F77H)
includes additional tax; (Replaced 26 of 1969 s. 3. Amended 8
of 1973 5. 2; 7 0f 1975 s. 2; 8 of 1983 5. 2)

ayy

telefiling system (FEZLEFT %4%) means a system that enables
a person to furnish to the Commissioner certain returns or
information by using a telephone; (Added 5 of 2003 s. 2)

trade ({734 ~ A=) includes every trade and manufacture, and
every adventure and concern in the nature of trade;
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trustee (7L \) includes any trustee, guardian, curator, manager,
or other person having the direction, control, or management
of any property on behalf of any person, but does not include
an executor;

voluntary contributions (5 FHME{LEX), in relation to a mandatory
provident fund scheme, means voluntary contributions paid to
the scheme in accordance with section 11 of the Mandatory
Provident Fund Schemes Ordinance (Cap. 485); (Added 4 of
1998 5. 6)

wife (F£1-) means a married woman whose marriage is a marriage
within the meaning of this section; (Replaced 43 of 1989 s. 2)

year of assessment (FRF7E[E) means the period of 12 months
commencing on 1 April in any year; (Replaced 30 of 1950
Schedule)

year preceding a year of assessment ({(T{o]ERFEERY E—
) means the period of 12 months ending on 31 March

immediately prior to such year of assessment.

(Amended 36 of 1955 s. 3; 9 of 1958 s. 2; 26 of 1969 5. 3; 7
of 1986 s. 12; 76 of 1993 s. 2; 12 of 1999 s. 3)

(2) For the purposes of the definition of financial institution (3f
T51%4%) in subsection (1)—

associated corporation (FAW %), in relation to an authorized
institution, means—

(a) a corporation over which the institution has control;
(b) a corporation which has control over the institution; or

(c) a corporation which is under the control of the same
person as is the institution; (Replaced 49 of 1995 s. 53)

control (F2¢), in relation to a corporation, means the power of a
person to secure—
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(a) by means of the holding of shares or the possession
of voting power in or in relation to that or any other
corporation; or
(b) by virtue of any powers conferred by the articles of
association or other document regulating that or any
other corporation,
that the affairs of the first-mentioned corporation are
conducted in accordance with the wishes of that person.
(Added 73 of 1978 s. 2)
(2A) For the purposes of the definition of recognized occupational

retirement scheme (3% 0] i=53E(R5TE]) in subsection (1)—

(a)

(b)

a scheme which is registered for the time being under
section 18 of the Occupational Retirement Schemes
Ordinance (Cap. 426) shall upon registration be regarded
as a recognized occupational retirement scheme as
from—

(1) the date on which the application for such
registration was made; or

(i1) the date on which the terms of the scheme came
into effect,

whichever is the earlier; and

a scheme in respect of which an exemption certificate
has been issued under section 7(1) of the Occupational
Retirement Schemes Ordinance (Cap. 426) and has not
been withdrawn shall upon the issue of the certificate be
regarded as a recognized occupational retirement scheme
as from—

(1) the date on which the application for the certificate
was made; or

(i1) the date on which the terms of the scheme came
into effect,
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)

4

)

(6)

whichever is the earlier:

Provided that if such date is earlier than the first
commencement date of the Occupational Retirement Schemes
Ordinance (Cap. 426), the scheme shall be regarded as a
recognized occupational retirement scheme as from such
commencement date. (Addded 76 of 1993 s. 2)

For the purposes of this Ordinance a husband and wife shall
be deemed to be living apart when they are living apart—

(@) under a decree or order of a competent court in or
outside Hong Kong;

(b) under a duly executed deed of separation or any
instrument of similar effect; or

(c) in such circumstances that the Commissioner is of the

opinion the separation is likely to be permanent. (Added
43 of 1989 5. 2)

Whether or not a person who is or was formerly a member of
a mandatory provident fund scheme has permanently departed
from Hong Kong is, for the purposes of this Ordinance, to
be determined by reference to regulations in force under the
Mandatory Provident Fund Schemes Ordinance (Cap. 485).
(Added 4 of 1998 s. 6)

In this Ordinance, a reference to the act of signing a return
required to be furnished under this Ordinance includes a
reference to—

(a) the affixing of a digital signature to; or (Amended 14 of
2004 s. 29)

(b) the inclusion of a password with,

the return for the purpose of authenticating or approving it.
(Added 5 of 2003 s. 2)

For the purposes of subsection (5)(a), a digital signature shall
be—
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(a) supported by a recognized certificate;
(b) generated within the validity of that certificate; and

(c) wused in accordance with the terms of that certificate.
(Added 14 of 2004 s. 29)

(7) For the purposes of subsection (6)(a), a digital signature is
taken to be supported by a recognized certificate if it is taken
to be supported by that certificate under section 2(2) of the
Electronic Transactions Ordinance (Cap. 553). (Added 14 of
2004 s. 29)

(8) In subsection (6)(b), within the validity of that certificate (1+
ZEEEAVAERHAN) has the meaning assigned to it by section
6(2) of the Electronic Transactions Ordinance (Cap. 553).
(Added 14 of 2004 s. 29)

(Amended E.R. 1 of 2012)

Editorial Note:
* Commencement date: 19 November 1993.

3. Establishment of Board of Inland Revenue. Power of Chief
Executive to appoint a Commissioner and other officers

(1) (a) There shall be a Board of Inland Revenue composed
of the Financial Secretary and 4 other members
appointed by the Chief Executive, of whom not more
than one shall be an official in the employment of the
Government. A member so appointed shall hold office
until he shall resign or be removed from office by the
Chief Executive. (Amended 12 of 1999 s. 3)

(aa) The Board of Inland Revenue shall have a secretary who
shall be a deputy commissioner. (Added 8 of 1983 s. 3.
Amended 48 of 1995 s. 3)
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3A.

(2)

3)

4)

(b) 3 members of the Board of Inland Revenue shall form
a quorum for the transaction of business and when the
Financial Secretary is present he shall be the chairman.

(c) All matters coming before the Board of Inland Revenue
shall be decided by a majority of votes, and in the
case of an equality of votes the chairman or presiding
member shall have a second or a casting vote.

(d) The Board of Inland Revenue may transact any of its
business by the circulation of papers without meeting;
and a resolution signed by a majority of the members
shall be as valid and effective as if it had been passed
at a meeting by the votes of the members so signing.

(Added 8 of 1983 s. 3)

For the purposes of this Ordinance, the Chief Executive may
appoint a Commissioner, deputy commissioners, assistant
commissioners, assessors and inspectors. (Amended 36 of
1955 5. 4; 48 of 1995 5. 3; 12 of 1999 5. 3)

An assistant commissioner exercising or performing any
power, duty, or function of the Commissioner under this
Ordinance shall be deemed for all purposes to be authorized
to exercise or perform the same until the contrary is proved.

All powers conferred upon an assessor by this Ordinance may
be exercised by an assistant commissioner.

Exercise of powers and duties

(D

Where under this Ordinance any power is conferred or any
duty is imposed on the Commissioner and so long as it is
not provided that the power or duty shall be exercised or
performed by the Commissioner personally, such power may
be exercised or such duty may be performed by a deputy
commissioner or by an assistant commissioner. (Amended 48
of 1995 s. 4)
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(2)

Except where a provision of this Ordinance provides that
a power or duty shall be exercised or performed by the
Commissioner personally, the Commissioner may, subject
to such limitations as he may think fit, authorize in writing
any public officer to exercise any power or perform any duty
conferred or imposed upon him by this Ordinance.

(Added 26 of 1969 s. 4)

4. Official secrecy

(1)

(2)

)

Except in the performance of his duties under this Ordinance,
every person who has been appointed under or who is or has
been employed in carrying out or in assisting any persons to
carry out the provisions of this Ordinance shall preserve and
aid in preserving secrecy with regard to all matters relating to
the affairs of any person that may come to his knowledge in
the performance of his duties under this Ordinance, and shall
not communicate any such matter to any person other than
the person to whom such matter relates or his executor or the
authorized representative of such person or such executor,
nor suffer or permit any person to have access to any records
in the possession, custody or control of the Commissioner.

(Amended 9 of 1958 s. 3)

Every person appointed under or employed in carrying out
the provisions of this Ordinance, shall before acting under
this Ordinance take and subscribe before a commissioner for
oaths an oath of secrecy in such form as the Board of Inland
Revenue may specity. (Admended 39 of 1969 s. 2; 47 of 1997
s. 10)

No person appointed under or employed in carrying out the
provisions of this Ordinance shall be required to produce in
any court any return, document, or assessment, or to divulge
or communicate to any court any matter or thing coming
under his notice in the performance of his duties under this
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4)

)

Ordinance, except as may be necessary for the purpose of
carrying into effect the provisions of this Ordinance.

Notwithstanding anything contained in this section, the
Commissioner or any officer of the Inland Revenue
Department authorized by the Commissioner in that behalf
may communicate any matter which comes to his knowledge,
including a copy of any return, accounts or other document
submitted to him in connection with this Ordinance—

(a) to the Commissioner of Rating and Valuation, to the
Collector of Stamp Revenue, or to the Estate Duty
Commissioner; (Amended 20 of 1948 s. 4; 29 of 2018
s. 4)

(b) (Repealed 12 of 1999 s. 3)

(c) to the Secretary for Justice, or a public officer authorized
by the Secretary for Justice, for the purpose of reporting
under section 68(5) an appeal to the Board of Review;
(Added 2 of 1971 s. 3. Amended 79 of 1992 s. 10;
L.N. 362 of 1997, 29 of 2018 s. 4)

(d) to any person appointed under or employed in carrying
out the provisions of the Business Registration
Ordinance (Cap. 310), as regards any matter required to
be notified to the Commissioner pursuant to section 8
of that Ordinance by the person submitting such return,
accounts or other document; or (Added 79 of 1992 s. 10.
Amended 13 of 2010 s. 26, 29 of 2018 s. 4)

(e) to the Commissioner for I&T, or a public officer
authorized by the Commissioner for I&T, for the

purpose of seeking advice under section 18 of Schedule
45. (Added 29 of 2018 s. 4)

Notwithstanding anything contained in this section, the
Commissioner may permit the Director of Audit or any officer
of that department duly authorized by the Director of Audit in
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(6)

that behalf to have such access to any records or documents
as may be necessary for the performance of his official
duties. The Director of Audit or any officer so authorized
shall be deemed to be a person employed in carrying out the
provisions of this Ordinance for the purpose of subsection (2).

Notwithstanding anything contained in this section, where
the Commissioner is of the opinion that any tax deemed to
be in default under the provisions of section 71(1) has for the
time being become irrecoverable, he may communicate to the
Financial Secretary the names and descriptions of the persons

charged with such tax together with particulars of the tax in
default. (Addded 9 of 1958 s. 3)

(Amended 9 of 1958 s. 3)
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Part 2
Property Tax

S. Charge of property tax

Property tax shall, subject to the provisions of this Ordinance,
be charged for each year of assessment on every person being
the owner of any land or buildings or land and buildings
wherever situate in Hong Kong and shall be computed at
the standard rate on the net assessable value of such land or
buildings or land and buildings for each such year. (Amended
35 0f 1965 s. 3; 76 of 1975 5. 3; 8 of 1983 5. 4, 7 of 1986
s. 12)

Provided that—
(@) (Repealed 76 of 1975 s. 3)

(b) where the owner of the land is not the owner of the
buildings thereon, separate assessments shall be made
for the land and for the buildings;

(¢) (Repealed 26 of 1969 s. 5)
(d) (Repealed 76 of 1975 s. 3)
() (Repealed 56 of 1993 s. 2)
(Replaced 36 of 1955 s. 6)

VANV,

In subsection (1), net assessable value (JEZFFRFH)
means the assessable value of land or buildings or land and
buildings, ascertained in accordance with section 5SB—

(@) (Repealed 56 of 1993 s. 2)
(b) less—
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(IB)

2)

(1) where the owner agrees to pay the rates in respect
of the land or buildings or land and buildings,
those rates paid by him; and

(11)) an allowance for repairs and outgoings of 20% of

that assessable value after deduction of any rates
under subparagraph (i). (Added 76 of 1975 s. 3.
Amended 8 of 1983 s. 4, 56 of 1993 5. 2)

The percentage allowance specified in subsection (1A) may
be amended by resolution of the Legislative Council. (Added
76 of 1975 5. 3)

(a)

(b)

Notwithstanding subsection (1), any corporation carrying
on a trade, profession or business in Hong Kong shall,
on application made in writing to the Commissioner
and on proof of the facts to the satisfaction of the
Commissioner, be entitled to exemption from the
property tax for any year of assessment in respect of
any land or buildings or land and buildings owned by
the corporation where the corporation would be entitled
under section 25 to a set-off of the property tax which,
if exemption were not granted under this subsection,
would be paid by the corporation; and the property shall
be and remain exempted from property tax for each year
of assessment in which the circumstances are such as
to qualify the property for such exemption for that year.
(Amended 7 of 1986 s. 12; 56 of 1993 s. 2)

(Repealed 56 of 1993 s. 2)

Every corporation exempted from property tax under
this subsection in respect of any land or buildings or
land and buildings shall, within 30 days after the event,
notify the Commissioner in writing of any change in the
ownership or use thereof or in any other circumstances
affecting such exemption. (Added 35 of 1965 s. 3)
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(2A)-(5) (Repealed 56 of 1993 s. 2)

SA.

5B.

(Repealed 56 of 1993 s. 3)

Ascertainment of assessable value on or after 1 April 1983

(D)

2)

3)

4)

)
(6)

This section shall apply to any year of assessment
commencing or after 1 April 1983. (Admended 56 of 1993 s. 4)

The assessable value of land or buildings or land and
buildings for each year of assessment shall be the
consideration, in money or money’s worth, payable in that
year to, to the order of, or for the benefit of, the owner in
respect of the right of use of that land or buildings or land
and buildings.

Any consideration payable before the year of assessment
commencing on 1 April 1983 in respect of a period of the
right of use which starts after, or extends beyond, 1 April
1983 shall, for the purposes of this section, be deemed to be
payable in equal monthly instalments during the period of the
right of use or during a period of 3 years ending on 31 March
1986, whichever is the shorter.

Any consideration payable in respect of a period of the
right of use which is not contained within any one year of
assessment shall, for the purposes of this section, be deemed
to be payable in equal monthly instalments during the period
of the right of use or during a period of 3 years commencing
at the start of the period of the right of use to which the
consideration relates, whichever is the shorter.

(Repealed 56 of 1993 s. 4)

In this section, consideration ({{{&) includes any
consideration payable in respect of the provision of any
services or benefits connected with or related to the right of
use.
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(7) Section 22 of Schedule 17A (specified alternative bond
scheme and its tax treatment) provides for modifications to
this section. (Added 10 of 2013 s. 5)

(Added 8 of 1983 s. 6)
6. (Repealed 8 of 1983 5. 7)
7. (Repealed 56 of 1993 5. 5)

TA. Interpretation
In this Part—

buildings (%£ZY))), except for the purposes of section 5(2),
includes any part of a building; (Replaced 35 of 1965 s. 4.
Amended 56 of 1993 s. 6)

land or buildings or land and buildings (13578 1 M 78
F52Y7)) includes piers, wharves and other structures;

occupied ({5F), in relation to land or buildings or land and
buildings, means land or buildings or land and buildings
which are being put to beneficial use. (Replaced 76 of 1975
s. 6)

(Added 36 of 1955 s. 9)
7B. (Repealed 56 of 1993 5. 7)

7C. Bad debts

(1) In ascertaining the assessable value of any land or buildings
or land and buildings under this Part for any year of
assessment commencing on or after 1 April 1983, there shall
be deducted any consideration in money or money’s worth,
payable or deemed to be payable on or after 1 April 1983
to, to the order of, or for the benefit of, the owner in respect
of the right of use of that land or buildings or that land and
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buildings and proved to the satisfaction of the assessor to
have become irrecoverable during that year of assessment.

(2) Consideration previously deducted as irrecoverable and
recovered during any year of assessment shall be treated as
consideration mentioned in section 5B(2) payable in that
year of assessment in respect of the right of use of the land
or buildings or land and buildings in respect of which that
consideration was payable.

(3) Notwithstanding section 70, where a person is entitled to
deduct any consideration under subsection (1) but the land
or buildings or land and buildings has no or insufficient
assessable value from which to deduct that consideration
in the year of assessment in which, under that subsection,
that consideration is deductible, that consideration, or that
consideration to the extent to which it cannot be deducted in
that year, shall be deducted from the assessable value of that
land or buildings or that land and buildings in the latest year
of assessment in which that assessable value is sufficient.

(Added 8 of 1983 s. 9)

7D. Part 8AA applies
Part 8AA applies for the purposes of calculation of property tax.
(Added 27 of 2018 s. 11)
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(1)

(1A)

Part 3

Salaries Tax
(Amended 36 of 1955 s. 10)

Charge of salaries tax

Salaries tax shall, subject to the provisions of this Ordinance,
be charged for each year of assessment on every person in
respect of his income arising in or derived from Hong Kong
from the following sources—

(a) any office or employment of profit; and
(b) any pension.

For the purposes of this Part, income arising in or derived
from Hong Kong from any employment—

(a) includes, without in any way limiting the meaning of
the expression and subject to paragraph (b), all income
derived from services rendered in Hong Kong including
leave pay attributable to such services; (Amended 69 of
1987 5. 2)

(b) excludes income derived from services rendered by a
person who—

(1) 1s not employed by the Government or as master
or member of the crew of a ship or as commander
or member of the crew of an aircraft; and

(11) renders outside Hong Kong all the services in
connection with his employment; and (Added 2 of
1971 s. 5. Amended 69 of 1987 s. 2)

(c) subject to subsection (1C) and section S50AA, excludes
income derived by a person from services rendered
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(1B)

(1C)

2)

by him in any territory outside Hong Kong where—
(Amended 27 of 2018 s. 3)

(1) by the laws of the territory where the services
are rendered, the income is chargeable to tax of
substantially the same nature as salaries tax under
this Ordinance; and

(11) the Commissioner is satisfied that that person has,
by deduction or otherwise, paid tax of that nature
in that territory in respect of the income. (4dded
69 of 1987 5. 2)

In determining whether or not all services are rendered
outside Hong Kong for the purposes of subsection (1A) no
account shall be taken of services rendered in Hong Kong
during visits not exceeding a total of 60 days in the basis
period for the year of assessment. (Added 2 of 1971 s. 5)

Subsection (1A)(c) does not apply in relation to income
derived by a person from services rendered by the person in a
territory 1f—

(a) the territory is a DTA territory (as defined by section
48A); and

(b) under section 50, tax payable in the territory by a Hong
Kong resident person in respect of income derived from
services rendered by him or her in the territory is to be
allowed as a credit against tax payable in Hong Kong
by the Hong Kong resident person in respect of that
income. (Added 27 of 2018 s. 3)

In computing the income of any person for the purposes of
subsection (1) there shall be excluded the following—

(@) (Repealed 130 of 1997 s. 2)
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(b)

(©)

(ca)

(cb)

(cc)

the official emoluments of consuls, vice-consuls and
persons employed on the staff of any consulate, who are
subjects or citizens of the state which they represent;

subject to subsection (4) any sum received by way of
commutation of pension under—

(1) a recognized occupational retirement scheme upon
termination of service, death, incapacity, terminal
illness or retirement; (Amended 1 of 2015 s. 58)

(i1) the Pensions Ordinance (Cap. 89);
(i11) the Pension Benefits Ordinance (Cap. 99); or
(iv) the Pension Benefits (Judicial Officers) Ordinance

(Cap. 401); (Replaced 76 of 1993 s. 3)

in the case of a pension attributable to services rendered
in any office or employment, other than employment
by the Government, so much of the pension as is not
attributable to services rendered in Hong Kong; (Added
20f1971s.5)

so much of accrued benefits received from the approved
trustee of a mandatory provident fund scheme, whether
in a lump sum or (if applicable) as an instalment, on the
ground of a person’s retirement from employment, death,
incapacity, terminal illness or permanent departure from
Hong Kong as is attributable to mandatory contributions;
(Replaced 4 of 1998 s. 6. Amended 1 of 2015 s. 58)

subject to subsections (4) and (5)—

(1) any sum (not being a pension) withdrawn from
a recognized occupational retirement scheme on
retirement, death, incapacity, terminal illness or
termination of service; and (Amended 1 of 2015
s. 58)
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(d)

(e)

()

(fa)

(2

(1)) a sum equal to so much of the accrued benefit
received from the approved trustee of a mandatory
provident fund scheme, whether in a lump
sum or (if applicable) as an instalment, on the
ground of retirement, death, incapacity, terminal
illness, termination of service, or taken to have
been received from the approved trustee of such
a scheme as provided by subsection (9), as is
attributable to voluntary contributions paid to the
scheme by an employer; (Added 4 of 1998 s. 6.
Amended 1 of 2015 s. 58)

the emoluments payable by the Central People’s
Government to members of the Chinese People’s
Liberation Army, and to persons in the permanent
service of that Government in Hong Kong in respect
of their offices under that Government; (Replaced 2 of
2012 s. 3)

wound and disability pensions granted to members of
the Chinese People’s Liberation Army; (4dmended 2 of
2012 s. 3)

gratuities granted to members of the Chinese People’s

Liberation Army in respect of services rendered during
war; (Amended 2 of 2012 s. 3)

the Hong Kong War Memorial Pensions and additional
benefits paid under the Hong Kong War Memorial
Pensions Ordinance (Cap. 386); (Added 51 of 1991
s. 24)

any amount arising from a scholarship, exhibition,
bursary, or other similar educational endowment held by
that person where he is receiving full time instruction at
a university, college, school, or other similar educational
establishment; (Replaced 26 of 1969 s. 9. Amended 1 of
1991 s. 2)
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(2A)

(h)

(1)

()

(k)

the emoluments payable by the Central People’s
Government to persons in the temporary service
of that Government who are in the opinion of the
Commissioner serving in Hong Kong on Mainland of
China based terms whereby they are normally employed
in the Mainland of China but are liable for service
elsewhere or are recruited in the Mainland of China
specially for service in Hong Kong; (Added 26 of 1969
s. 9. Amended 23 of 1998 s. 2; 12 of 1999 s. 3)

any amount received by way of periodical payments in
the nature of alimony or maintenance by a person from
his or her spouse or former spouse; (Added 35 of 1965
s. 5. Amended 2 of 1971 s. 5; 19 of 1991 s. 2)

income derived from services rendered as master or
member of the crew of a ship or as commander or
member of the crew of an aircraft by a person who was
present in Hong Kong on not more than—

(1) a total of 60 days in the basis period for that year
of assessment; and

(1) a total of 120 days falling partly within each of the
basis periods for 2 consecutive years of assessment,

one of which is that year of assessment; (4ddded 2
of 1971 s. 5. Amended 7 of 1986 s. 3)

any salary or other remuneration paid by another person
who is chargeable to profits tax under Part 4 which, but
for section 17(2), would be deductible in computing the
profits or losses of such other person for the purposes of
that Part. (Added 7 of 1986 s. 3)

In computing the income of any person for the purposes of
subsection (1) there is to be excluded any amount that, had it
been payable immediately before the date of commencement™
of section 17 of Schedule 1 to the Adaptation of Laws
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(Military References) Ordinance 2012 (2 of 2012), would
have been excluded under subsection (2)(e) or (f) as in force
immediately before that date. (Added 2 of 2012 s. 3)

(3) For the purposes of subsection (2)(c) and (cc)— (Amended 4
of 1998 s. 6)

incapacity (#£17/5557)) means permanent unfitness to perform
the kind of work that a person was last performing before
becoming incapacitated; (4dded 1 of 2015 s. 58)

retirement (E{K) means—

(a) a retirement from the service of the employer at some
specified age of not less than 45 years; or

(b) a retirement after some specified period of service with
the employer of not less than 10 years; or

(c) the attainment of the age of 60 years or some specified
age of retirement, whichever is the later;

terminal illness (V&2 RKHAPEH%) means a terminal illness within
the meaning of section 158(3) of the Mandatory Provident
Fund Schemes (General) Regulation (Cap. 485 sub. leg. A);
(Added 1 of 2015 s. 58)

termination of service (IR1%5%%iF) means a termination of
employment with the employer other than upon retirement,
death, incapacity or terminal illness. (Added 76 of 1993 s. 3.
Amended 1 of 2015 s. 58)

(4) For the purposes of paragraphs (c) and (cc) of subsection (2),
an amount that a person—

(a) has received from a recognized occupational retirement
scheme on the person’s termination of service; or

(b) has received, or is taken to have received, from a
mandatory provident fund scheme on termination of
service,
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)

(6)

may be excluded under those paragraphs to the extent that it
is attributable to voluntary contributions made by the person’s
employer and does not exceed the proportionate benefit
calculated in accordance with subsection (5). However,
where, in the case of a recognized occupational retirement
scheme approved by the Commissioner under section 87A
before its repeal by the Inland Revenue (Amendment) (No.
5) Ordinance 1993 (76 of 1993), an amount payable on
termination of service in accordance with the rules of the
scheme (as approved by the Commissioner before that repeal)
exceeds the proportionate benefit so calculated, that amount
is to be taken to be the proportionate benefit. (Replaced 4 of
1998 5. 6)

For the purposes of subsection (4), the formula for calculating
the proportionate benefit is—

CMS
X
120

PB = AB

where—

PB is the proportionate benefit to be calculated;

CMS is the number of completed months of service that the
person has completed with the employer; and

AB the amount of the person’s accrued benefit. (Added 4 of
1998 5. 6)

In subsection (5), accrued benefit (2. Ef#43), in relation to a
person, means—

(a) if the person is a member of a recognized occupational
retirement scheme, the maximum benefit that the person
would have been entitled to receive from the scheme for
the person’s service recognized for the purposes of the
scheme if, at the date on which the person’s employment
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was terminated, the person had retired (within the
meaning of subsection (3)); and

(b) 1if the person is a member of a mandatory provident fund
scheme, the person’s accrued benefits attributable to
voluntary contributions paid to the scheme in respect of
the person for that service. (4ddded 4 of 1998 s. 6)

(7) If—

(a) the recognized occupational retirement scheme referred
to in subsection (2)(cc)(i) is established by an employer
who is not chargeable to tax under Part 4; or

(b) the employer who contributes to the mandatory
provident fund scheme referred to in subsection
(2)(cc)(11) 1s not so chargeable,

the sum excluded by subsection (2)(cc) must not, with respect

to the part of the sum that is attributable to the employer’s

voluntary contributions to the scheme, exceed the amount
calculated in accordance with subsection (8). (Added 4 of

1998 5. 6)

(8) For the purposes of subsection (7), the formula is—

A=[(EIx{3)xYCS] - RAB

where—

A 1s the amount to be calculated;

EI  is the employee’s income from the employee’s office or
employment for the period of 12 months preceding the
date on which the relevant benefit is received or taken
to have been received;

YCS is the employee’s completed years of service with the
employee’s employer;

RAB is—

(a) in the case of a recognized occupational retirement
scheme, zero; or
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(b) in the case of a mandatory provident fund scheme,
so much of the relevant accrued benefit that the
employee has received from the scheme as is
attributable to mandatory contributions paid to
the scheme by the person’s employer. (Added 4 of
1998 5. 6. Amended E.R. 4 of 2017)

9) If—

(a) the service of a person in respect of whom an employer
has paid voluntary contributions to a mandatory
provident fund scheme is terminated; and

(b) the accrued benefit attributable to those contributions is
retained within the scheme or is transferred to another
mandatory provident fund scheme,

the person is, for the purposes of subsection (2)(cc), taken
to have received from the scheme on the date of termination

of service such part of the person’s accrued benefit as is
attributable to those contributions. (Added 4 of 1998 s. 6)

(10)  Subsection (4) does not apply to a part of a person’s accrued
benefit in a mandatory provident fund scheme that has
previously been taken to have been paid to the person because

of the operation of subsection (9). (Added 4 of 1998 s. 6)

(Replaced 36 of 1955 s. 11. Amended 15 of 1966 s. 2; 7 of 1986
s. 12; ER. 1 of 2012)

(Format changes—E.R. 2 of 2012)

Editorial Note:
* Commencement date: 1 July 1997.

0. Definition of income from employment*

(1) Income from any office or employment includes—
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(a)

any wages, salary, leave pay, fee, commission, bonus,
gratuity, perquisite, or allowance, whether derived from
the employer or others, except—

(1)-(111)  (Repealed 24 of 2003 s. 3)

(aa)

(ab)

(iv) subject to subsection (2A), any amount paid by the

employer to or for the credit of a person other than
the employee in discharge of a sole and primary
liability of the employer to that other person, not
being a liability for which any person was surety;
(Added 1 of 1991 s. 3)

so much of any amount (other than a pension falling
under section 8(1)(b)) received by an employee before
or after his employment ceases, whether by way of
commutation or otherwise, from a pension or provident
fund, scheme or society, other than a recognized
occupational retirement scheme or mandatory provident
fund scheme, as is attributable to the employer’s
contributions to that fund, scheme or society; (Added 2
of 1971 s. 6. Amended 76 of 1993 s. 4, 4 of 1998 s. 6)

so much of any amount (other than a pension falling
under section 8(1)(b)) received by an employee,
whether by way of commutation or otherwise, under a
recognized occupational retirement scheme—

(1) otherwise than because of termination of service,
death, incapacity, terminal illness or retirement of
the employee as is attributable to the employer’s
contributions under the scheme in respect of the
employee; or (Amended 1 of 2015 s. 59)

(i1) by reason of termination of service as is
attributable to such part of the employer’s
contributions under the scheme in respect of the
employee that exceeds the proportionate benefit
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(ac)

(ad)

(ae)

(b)

(c)

calculated in accordance with section 8(5); (Added
76 of 1993 5. 4. Amended 4 of 1998 s. 6)

any payment received by an employee pursuant
to a judgment given under section 57(3)(b) of the
Occupational Retirement Schemes Ordinance (Cap. 426)
that is attributable to his employer’s contributions to the
occupational retirement scheme in respect of which the
judgment was given; (Added 76 of 1993 s. 4)

so much of the accrued benefit that an employee has
received, or is taken to have received, from a mandatory
provident fund scheme (otherwise than on the ground
of retirement, death, incapacity, terminal illness or
termination of service, whether in a lump sum or
(if applicable) as an instalment) as is attributable to
contributions paid to the scheme by the employee’s
employer; (Added 4 of 1998 s. 6. Amended 1 of 2015
s. 59)

so much of the accrued benefit that an employee has
recetved, or is taken to have received, from a mandatory
provident fund scheme as is attributable to voluntary
contributions paid to the scheme by the employee’s
employer that exceeds the proportionate benefit
calculated in accordance with section &(5); (4dded 4 of
1998 5. 6)

the rental value of any place of residence provided

rent-free by the employer or an associated corporation;
(Amended 38 of 1975 s. 2)

where a place of residence is provided by an employer
or an associated corporation at a rent less than the rental
value, the excess of the rental value over such rent;
(Amended 2 of 1971 s. 6; 38 of 1975 5. 2)
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(1A)

(2)

(d)

(b)

(c)

any gain realized by the exercise of, or by the
assignment or release of, a right to acquire shares or
stock in a corporation obtained by a person as the holder

of an office in or an employee of that or any other
corporation. (Added 2 of 1971 s. 6)

Notwithstanding subsection (1)(a), where an employer
or an associated corporation—

(1) pays all or part of the rent payable by the
employee; or

(11) refunds all or part of the rent paid by the employee,

such payment or refund shall be deemed not to be
income; (Replaced 1 of 1991 s. 3)

a place of residence in respect of which an employer
or associated corporation has paid or refunded all
the rent therefor shall be deemed for the purposes of
subsection (1) to be provided rent free by the employer
or associated corporation; (Amended 1 of 1991 s. 3)

a place of residence in respect of which an employer
or associated corporation has paid or refunded part
of the rent therefor shall be deemed for the purposes
of subsection (1) to be provided by the employer or
associated corporation for a rent equal to the difference
between the rent payable or paid by the employee and
the part thereof paid or refunded by the employer or
associated corporation. (Added 36 of 1954 s. 2. Amended
380f 1975 5. 2; 1 of 1991 s. 3)

The rental value of any place of residence provided by the
employer or an associated corporation shall be deemed to be
10% of the income as described in subsection (1)(a) derived
from the employer for the period during which a place of
residence 1s provided after deducting the outgoings, expenses
and allowances provided for in section 12(1)(a) and (b) to the
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(2A)

extent to which they are incurred during the period for which
the place of residence is provided and any lump sum payment
or gratuity paid or granted upon the retirement or termination
of employment of the employee: (Amended 35 of 1965 s. 6;
26 0of 1969 5. 10, 7 of 1975 s. 3; 38 of 1975 5. 2)

Provided that—

(a)

(b)

if such place of residence be a hotel, hostel or boarding
house the rental value shall be deemed to be 8%
of the income aforesaid where the accommodation
consists of not more than 2 rooms and 4% where the
accommodation consists of not more than one room,;
(Replaced 10 of 1950 s. 3. Amended 38 of 1975 s. 2)

if such place of residence be other than a hotel, hostel
or boarding house any person may elect to have, in
respect of the years of assessment commencing on or
after 1 April 1983, the rateable value included in the
valuation list prepared under section 12 of the Rating
Ordinance (Cap. 116) or, if the place of residence is not
so included, the rateable value ascertained in accordance
with Part III of that Ordinance, substituted for rental
value at 10% as aforesaid. (Replaced 19 of 1996 s. 4)

Subsection (1)(a)(1v) shall not operate to exclude—

(a)

(b)

any benefit that is—

(1) provided by an employer otherwise than in
connection with a holiday journey; and

(1) capable of being converted into money by the
recipient; (Replaced 24 of 2003 s. 3)

any amount paid by an employer in connection with the
education of a child of an employee; or (Amended 24 of
2003 s. 3)
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3)

4)

(c) any amount paid by an employer in connection with a
holiday journey, (Added 24 of 2003 s. 3)

from income from any office or employment. (4ddded 1 of
1991 5. 3)

A pension shall include a pension which is voluntary or is
capable of being discontinued. (Replaced 36 of 1955 s. 13)

For the purposes of subsection (1)—

(a) the gain realized by the exercise at any time of such a
right as is referred to in paragraph (d) of that subsection
shall be taken to be the difference between the amount
which a person might reasonably expect to obtain from
a sale in the open market at that time of the shares
or stock acquired and the amount or value of the
consideration given whether for them or for the grant of
the right or for both; and

(b) the gain realized by the assignment or release of such a
right as is referred to in paragraph (d) of that subsection
shall be taken to be the difference between the amount
or value of the consideration for the assignment or
release and the amount or value of the consideration
given for the grant of the right,

(a just apportionment being made of any entire consideration
given for the grant of the right to acquire the said shares or
stock and other shares or stock or otherwise for the grant of
the right to acquire those shares or stock and for something

beside):

Provided that neither the consideration given for the grant
of the right nor any such entire consideration shall be taken
to include the performance of any duties in or in connection
with the office or employment by reason of which the right
was granted, and no part of the amount or value of the
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consideration given for the grant shall be deducted more than
once under this subsection. (Replaced 2 of 1971 s. 6)

(5) Where salaries tax may by virtue of subsection (1)(d) become
chargeable in respect of any gain which may be realized by
the exercise of a right, salaries tax shall not be chargeable
under any other provision of this Ordinance in respect of the
receipt of the right. (Added 2 of 1971 s. 6. Amended L.N. 65
of 1986)

(6) For the purposes of this section—

e

accrued benefit (2 Ef#y) has the same meaning as in section
8(6); (Added 4 of 1998 s. 6)

associated corporation (Al %E]) means—
(a) a corporation over which the employer has control;
(b) if the employer is a corporation—

(1) a corporation which has control over the employer;
or

(1) a corporation which is under the control of the
same person as is the employer;

child of an employee (g E1)F7ZL) means any child of an
employee or of his or her spouse or former spouse, whether

or not born in wedlock, and includes the adopted or step child
of either or both of them; (Added 1 of 1991 s. 3)

control (F25), in relation to a corporation, means the power of a
person to secure—

(a) by means of the holding of shares or the possession
of voting power in or in relation to that or any other
corporation; or

(b) by virtue of any powers conferred by the articles of
association or other document regulating that or any
other corporation,
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that the affairs of the first-mentioned corporation are

conducted in accordance with the wishes of that person;
(Added 38 of 1975 s. 2)

employee ({g §) includes a holder of an office; (Added 1 of 1991
s. 3)

holiday journey (J£EiRFE) means—
(a) a journey taken for holiday purposes; or

(b) where a journey is taken for holiday and other purposes,
the part of the journey taken for holiday purposes;
(Added 24 of 2003 s. 3)

incapacity (#5177 /5857)) has the meaning given by section 8(3);
(Added 1 of 2015 5. 59)

place of residence (JE{EH77) includes a residence provided by an
employer or an associated corporation notwithstanding that
the employee is required to occupy that place of residence
by or under his terms of employment and whether or not by
doing so he can better perform his duties; (Added 48 of 1979
s. 2. Amended 76 of 1993 s. 4)

retirement (?B{K) and termination of service (Fi54%I1F) have
the same meaning as in section 8(3); (Added 76 of 1993 s. 4.
Amended 1 of 2015 s. 59)

terminal illness (V&2 RKHAP%) means a terminal illness within
the meaning of section 158(3) of the Mandatory Provident
Fund Schemes (General) Regulation (Cap. 485 sub. leg. A).
(Added 1 of 2015 s. 59)

Editorial Note:

* The amendments made by 24 of 2003 to section 9(1)(a)(i) to (iii), (2A)(a)
and (c) and (6) apply in relation to the year of assessment commencing
on 1 April 2003 and to all subsequent years of assessment. (Please see
24 of 2003 s. 2).
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9A. Remuneration under certain agreements treated as being
income derived from an employment of profit

(1) Where a person (relevant person) carrying on (or deemed
under this Ordinance to be carrying on) a trade, profession or
business, or prescribed activity, has entered into an agreement,
whether before, on or after the appointed day, under which
any remuneration for any services carried out under the
agreement on or after that day by an individual (relevant
individual) for the relevant person or any other person is paid
or credited on or after that day to—

(a) a corporation controlled by—
(1) the relevant individual;

(i1) an associate or associates of the relevant individual;
or

(i11) the relevant individual together with an associate
or associates of the relevant individual;

(b) a trustee of a trust estate under which the relevant
individual or an associate or associates of the relevant
individual is a beneficiary, or are beneficiaries, as the
case may be, under the trust; or

(c) a corporation controlled by such a trustee,

then, subject to subsections (3) and (4), for the purposes of
this Ordinance—

(1) the relevant individual shall be treated as having an
employment of profit with the relevant person—

(A) commencing on—

(I) in the case of the trade, profession or
business, the day the relevant individual
commenced to carry out any of those services
or the appointed day, whichever is the later;
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2)

(1)

in the case of the prescribed activity, the day
the notice concerned under subsection (6)
commenced or the day the relevant individual
commenced to carry out any of those
services, whichever is the later;

(B) until the agreement terminates without the relevant
individual continuing to carry out any of those
services as an employee of the relevant person;

(A)

(B)

(i)

(iii)

the relevant individual shall be treated as
an employee of the relevant person, and
the relevant person shall be treated as the
employer of the relevant individual, whilst the
relevant individual is treated, under paragraph
(1), as having an employment of profit with
the relevant person; and

any such remuneration shall be treated as
being—

income derived by the relevant individual from an
employment of profit with the relevant person; and

received by and accrued to the relevant individual
at the time that it is paid or credited to the
corporation or trustee concerned referred to in

paragraph (a), (b) or (c),
and the other provisions of this Ordinance (including section
52) shall be construed accordingly.

Where an agreement referred to in subsection (1) does not
specify or otherwise identify the amount of any remuneration
referred to in that subsection which is from time to time
to be paid or credited to the corporation or trustee referred
to in paragraph (a), (b) or (c) of that subsection, then any
sum which under that agreement is paid or credited to that
corporation or trustee, as the case may be, shall be deemed
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3)

to be such remuneration (and the other provisions of this
Ordinance, including that subsection, shall apply accordingly)
except any such sum or part thereof in respect of which
the relevant individual concerned or the relevant person
establishes to the satisfaction of the Commissioner that it
was not in substance remuneration for any services carried
out under that agreement on or after the appointed day by
the relevant individual for the relevant person or any other
person.

Paragraphs (i), (i1) and (111) of subsection (1) shall not apply
where—

(a) neither the agreement referred to in that subsection
nor any related undertaking (and whether or not the
agreement refers to that undertaking) provides for any
remuneration for any of those services to include or to
be the provision of annual leave, passage allowance,
sick leave, pension entitlements, medical payments or
accommodation, or any similar benefit, or any benefit
(including money) in lieu thereof;

(b) if the agreement referred to in that subsection or any
related undertaking (and whether or not the agreement
refers to that undertaking) requires any of the services
referred to in that subsection to be carried out personally
by the relevant individual, the relevant individual carries
out the same or similar services—

(1) for persons other than any person for whom those
first-mentioned services are carried out under that
agreement; and

(11) during the term of that agreement or undertaking,
as the case may be;
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(4)

)

(c) the performance by the relevant individual of any
of those services is not subject to any control or
supervision—

(1) which may be commonly exercised by an employer
in relation to the performance of his employee’s
duties; and

(1)) by any person (including the relevant person) other
than the corporation or trustee concerned referred
to in subsection (1)(a), (b) or (¢);

(d) the remuneration referred to in that subsection is not
paid or credited periodically and calculated on a basis
commonly used in relation to the payment or crediting
and calculation of remuneration under a contract of
employment;

(e) the relevant person does not have the right to cause any
of those services to cease to be carried out in a manner,
or for a reason, commonly provided for in relation
to the dismissal of an employee under a contract of
employment; and

(f) the relevant individual is not held out to the public to be
an officer or employee of the relevant person.

Paragraphs (i), (i1) and (ii1) of subsection (1) shall not apply
where the relevant individual establishes to the satisfaction
of the Commissioner that at all relevant times the carrying
out of the services referred to in that subsection was not in
substance the holding by him of an office or employment of
profit with the relevant person.

It 1s hereby declared that where, by virtue of the operation of
this section, the relevant individual is chargeable to salaries
tax on remuneration referred to in subsection (1), then—

(a) the corporation or trustee concerned referred to in
paragraph (a), (b) or (c) of that subsection to whom that
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(b)

remuneration 1s paid or credited 1s not chargeable to tax
thereon; and

the relevant individual is not chargeable to tax on any
remuneration paid or credited to him by that corporation
or trustee, as the case may be—

(1) 1in respect of any office or employment of profit
he has with that corporation or trustee, as the case
may be; and

(11)) to the extent that the remuneration referred to in
this paragraph is attributable to any of the services
referred to in that subsection.

(6) The Commissioner may, by notice in the Gazette, prescribe
an activity for the purposes of this section.

(7) For the avoidance of doubt, it is hereby declared that—

(a)

(b)

where there are 2 or more relevant individuals under
an agreement referred to in subsection (1), then
that subsection shall apply to them individually and
not collectively, and the other provisions of this
section (including subsection (2)) shall be construed
accordingly;

paragraphs (1), (i1) and (ii1) of subsection (1) shall not
apply where under an agreement referred to in that
subsection—

(1) the relevant person is also the relevant individual;
or

(i1) the relevant person is a partnership and the relevant
individual is a partner of the partnership.

(8) In this section—

appointed day (57 HHH) means the day appointed under section
1(2) of the Inland Revenue (Amendment) (No. 2) Ordinance
1995 (54 of 1995);
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associate (f8¥#5), in relation to the relevant individual, means—

(a)
(b)

(©)

(d)

(e)

()

a relative of the relevant individual;

a partner of the relevant individual and any relative of
that partner;

a partnership in which the relevant individual is a
partner;

any corporation controlled by the relevant individual, by
a partner of the relevant individual or by a partnership
in which the relevant individual is a partner;

any director or principal officer of a corporation referred
to in paragraph (d);

another relevant individual who is such an individual
under the agreement referred to in subsection (1) under
which the first-mentioned relevant individual is also
such an individual;

beneficiary (=2%s \), in relation to a trust estate, means any
person who benefits or is capable (whether by the exercise of
a power of appointment or otherwise) of benefiting under the
trust estate, either directly or through any interposed person,
or who 1is able or might reasonably be expected to be able,
whether directly or indirectly, to control the activities of the
trust estate or the application of its corpus or income;

control (J25), in relation to a corporation, means the power of a
person to secure—

(a)

(b)

by means of the holding of shares or the possession
of voting power in or in relation to that or any other
corporation; or

by virtue of any powers conferred by the articles of
association or other document regulating that or any
other corporation,
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10.

that the affairs of the first-mentioned corporation are
conducted in accordance with the wishes of that person;

prescribed activity (5]9H)5H)) means any activity prescribed in a

notice under subsection (6);

principal officer (T2 &) means—

(a) a person employed by a corporation who, either alone
or jointly with one or more other persons, is responsible
under the immediate authority of the directors for the
conduct of the business of the corporation; or

(b) a person so employed who, under the immediate

authority of a director of the corporation or a person
to whom paragraph (a) applies, exercises managerial
functions in respect of the corporation;

relative (FiJ&E) means the spouse, parent, child, brother or sister of

the person concerned, and, in deducing such a relationship,
an adopted child shall be deemed to be a child both of the
natural parents and the adopting parent and a step child to be
the child of both the natural parents and of any step parent.

(Added 54 of 1995 s. 2)

Salaries tax on spouses to be paid separately unless they elect
to be jointly assessed

(D

(2)

In the case of a husband and wife, unless an election is made
under subsection (2), salaries tax shall be payable on the net
chargeable income of each spouse ascertained under this Part
by the spouse to whom the income has accrued.

Where in any year of assessment a husband and wife, not
being a wife living apart from her husband, both have
assessable income and—

(a) either the husband or wife is entitled to deductions
under Part 4A and allowances under Part 5 which, in

Last updated date
Verified Copy 13.7.2018



Part 3
Section 10

Inland Revenue Ordinance

3-48
Cap. 112

3)

(4)

&)

aggregate, are in excess of his or her net assessable
income; or (Amended 31 of 1998 s. 4)

(b) both also have a net chargeable income and the
aggregate of the salaries tax which would be payable by
them if subsection (1) applies exceeds the salaries tax
which would be payable if an election is made under
this subsection,

an election may be made by them, subject to section 11, to be
assessed to salaries tax in the manner specified in subsection

).

Where an election is made by a husband and wife under
subsection (2) salaries tax shall be payable on their aggregated
net chargeable income as ascertained under section 12B(2)
and in the case of an election—

(a) under subsection (2)(a), the spouse who would have
been chargeable to salaries tax in the absence of such an
election;

(b) under subsection (2)(b), the spouse who is nominated by
them,

shall be chargeable to salaries tax in respect of such
aggregated net chargeable income.

Where a husband or wife 1s deceased an executor shall have
the same right to make an election under subsection (2) as the
deceased would have had if the deceased had not died.

For the purposes of subsection (3), where an election is made
under subsection (2) by a husband and wife who married
one another in the year of assessment to which the election
relates, they shall be deemed, for the purposes of ascertaining
their aggregated net chargeable income for that year, to have
married at the commencement of that year.

(Replaced 43 of 1989 s. 3. Amended E.R. 1 of 2012)
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11. The time and manner in which an election or the withdrawal of

an election for joint assessment is to be made

(D

(2)

)

4)

)

An election shall be made in the specified form jointly by
the husband and wife and, subject to subsection (3), may be
withdrawn by them jointly by notice in writing given to the
Commissioner.

An election shall relate to the year of assessment specified
in such form and it, and any withdrawal thereof under this
section, may be made at any time—

(a) within that year of assessment or the following year of
assessment; or

(b) before the expiration of a period of one month following
the time when the assessment for the year of assessment
becomes final and conclusive under section 70,

whichever is the later, or within such further time, if any,
as the Commissioner may allow as being reasonable in the
circumstances.

Where an election 1s withdrawn under this section it shall,
for the purpose of assessing the net chargeable income of the
husband and wife, be deemed never to have been made and
any assessment made prior to such withdrawal on the basis
of the election may be adjusted by the Commissioner to take
account of the withdrawal.

A husband and wife who under this section have withdrawn
an election may not again make an election in relation to the
year of assessment to which the withdrawn election relates.

In this section election (7%#%) means an election made under
section 10(2) and, where a nomination under section 10(3)(b)
is required, includes such nomination.

(Added 43 of 1989 s. 3)

Last updated date
Verified Copy 13.7.2018



Inland Revenue Ordinance

Part 3 3-52
Section 11A Cap. 112
11A. (Repealed 71 of 1983 s. 4)
11B. Ascertainment of assessable income
The assessable income of a person in any year of assessment
shall be the aggregate amount of income accruing to him from all
sources 1n that year of assessment.
(Added 8 of 1973 s. 5. Amended 71 of 1983 s. 5)
11C. Office or employment of profit
For the purpose of section 11B, a person shall be deemed to
commence or cease, as the case may be, to derive income from a
source whenever and as often as he commences or ceases—
(a) to hold any office or employment of profit; or
(b) to become entitled to a pension.
(Replaced 71 of 1983 s. 6)
11D. Receipt of income

For the purpose of section 11B—

(a) 1income which has accrued to a person during the basis
period for a year of assessment but which has not
been received by him in such basis period shall not
be included in his assessable income for that year of
assessment until such time as he shall have received
such income, when notwithstanding anything contained
in this Ordinance, an additional assessment shall be
raised in respect of such income:

Provided that for the purposes of this paragraph income
which has either been made available to the person
to whom it has accrued or has been dealt with on his
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(b)

behalf or according to his directions shall be deemed to
have been received by such person;

income accrues to a person when he becomes entitled to
claim payment thereof:

Provided that—

(i)

any lump sum payment received on or after 1 April
1966, being a lump sum payment or gratuity paid
or granted upon the retirement from or termination
of any office or employment or any contract
of employment of an employee or a lump sum
payment of deferred pay or arrears of pay arising
from an award of salary or wages, whether such
a payment is paid by an employer to a person
during employment or after that person has left his
employ, shall upon the application in writing of
the person entitled to claim payment thereof within
2 years after the end of the year of assessment in
which the payment is made be related back and
shall then be deemed to be income which has
accrued during the periods in which the services
or employment, in respect of which the payment
was made, were performed or exercised, or, if the
relevant periods of service or employment exceed
3 years, the payment shall be deemed to be income
accruing at a constant rate over the 3 years ending
on the date on which the person became entitled
to claim payment thereof or ending on the last
day of employment, whichever is the earlier; and,
notwithstanding section 70, an application made by
any person under this proviso for the adjustment of
an assessment shall, to that extent, be regarded as a
valid objection to the assessment under section 64;
and
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(1) subject to proviso (i), any payment made by an
employer to a person after that person has ceased
or been deemed to cease to derive income which,
if it had been made on the last day of the period
during which he derived income, would have
been included in that person’s assessable income
for the year of assessment in which he ceased or
1s deemed to cease to derive income from that
employment, shall be deemed to have accrued to
that person on the last day of that employment.

(Added 8 of 1973 s. 5. Amended 71 of 1983 s. 7)

12. Adjustments to assessable income

(D

In ascertaining the net assessable income of a person for
any year of assessment, there shall be deducted from the
assessable income of that person—

(a)

(b)

(d)

(e)

all outgoings and expenses, other than expenses of a
domestic or private nature and capital expenditure,
wholly, exclusively and necessarily incurred in the
production of the assessable income;

allowances calculated in accordance with Part 6 in
respect of capital expenditure on machinery or plant
the use of which is essential to the production of the
assessable income;

the amount of any excess carried forward to that year of
assessment in accordance with section 12A(3);

the amount of any excess required by subsection (3) to
be deducted;

the amount of the expenses of self-education paid in the
year of assessment not exceeding the amount prescribed
in subsection (6). (Added 24 of 1996 s. 3)
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(2)

3)

4)
)

(6)

Where any machinery or plant is not used wholly and
exclusively in the production of assessable income, the
amount of the allowances provided for in subsection (1)(b)
shall be reduced in the proportion considered by the assessor
to be fair and reasonable.

If in the case of a husband and wife who have made an
election under section 10(2), the aggregate of deductions
claimed for any year of assessment by either spouse under
subsection (1)(a), (b) and (c) exceeds the assessable income
of that spouse in that year, the excess shall be deducted from
the assessable income of the other spouse for the purpose of
determining the net assessable income of that other spouse in

that year. (Amended 43 of 1989 s. 4)
(Repealed 71 of 1983 s. 8)

The amount of assessable income for any year of assessment
of a person shall, for the purposes of ascertaining his net
assessable income, be increased by the amount of any
balancing charge directed to be made under Part 6 on that
person in respect of the machinery or plant used in the
production of the assessable income.

For the purposes of subsection (1)(e)—

(a) the total amount that may be deducted in any year of
assessment shall not exceed the amount specified in
relation to that year in Schedule 3A; (Amended 42 of
1997 s. 3)

*(b) expenses of self-education ({ff \#(EFIYY) means

expenses paid by the taxpayer as—

(1) fees, including tuition and examination fees, in
connection with a prescribed course of education
undertaken by the taxpayer; or

(1) fees in respect of an examination set by an
education provider or a trade, professional or

Last updated date
Verified Copy 13.7.2018



Inland Revenue Ordinance

Part 3 3-60
Section 12 Cap. 112

business association, and undertaken by the
taxpayer to gain or maintain qualifications for use
in any employment,

but does not include—

(A) expenses for which a deduction is allowable or
has been allowed to the taxpayer in any year
of assessment under any other provision of this
Ordinance; or

(B) expenses to the extent to which they have been
reimbursed or are reimbursable to the taxpayer
by his employer or any other person unless the
reimbursement has been or will be included in the
assessable income of the taxpayer; (Replaced 12 of
2004 s. 4)

*(c) prescribed course of education (5]HHZ SR E) means
a course undertaken to gain or maintain qualifications
for use in any employment and being—

(1) a course of education provided by an education
provider;

(i1) a training or development course provided by a
trade, professional or business association; or

+(ii1) a training or development course accredited or
recognized by an institution specified in Schedule
13; (Replaced 12 of 2004 s. 4)

*(d) education provider (FET2{L3%) means—
(1) a university, university college or technical college;

(1i1)) a place of education to which the Education
Ordinance (Cap. 279) does not apply by virtue of
section 2 of that Ordinance;

(i11) a school registered under section 13(a) of the
Education Ordinance (Cap. 279);
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(iv) a school exempted from registration under section
9(1) of the Education Ordinance (Cap. 279);

(v) an institution approved by the Commissioner for
the purposes of section 16C; or

(vi) an institution approved by the Commissioner under
paragraph (e); (Replaced 12 of 2004 s. 4)

*(e) the Commissioner may in writing approve an institution
as an education provider and the approval may operate
from a date, whether before or after the date of approval,

specified in the instrument of approval and may be
withdrawn at any time; (Added 12 of 2004 s. 4)

+(f) the Secretary for Financial Services and the Treasury
may by order amend Schedule 13. (4dded 12 of 2004
s. 4)

(Replaced 7 of 1975 s. 4. Amended 71 of 1983 s. 8; E.R. 1 of 2012)

Editorial Note:

* Section 12(6)(b), (c)(except paragraph (c)(iii)), (d) and (e) applies in
relation to the year of assessment 2000/01 and to all subsequent years
of assessment. (Please see 12 of 2004 s. 2(1))

+ Section 12(6)(c)(iii) and (f) applies in relation to the year of assessment
2004/05 and to all subsequent years of assessment. (Please see 12 of
2004 s. 2(4))

Treatment of losses

(1) Where in any year of assessment the aggregate of the
outgoings, expenses and allowances deductible under section
12(1)(a) and (b) from the assessable income of a person
exceeds the amount of his assessable income, the amount of
the excess shall, subject to subsection (4), be carried forward
and set off against his assessable income in subsequent years
of assessment.
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(2) The aggregate amount set off against a person’s assessable
income in subsequent years of assessment shall not exceed
the amount of any excess under subsection (1).

(3) Subject to subsection (4), a set off by a person under this
section shall first be made against his assessable income for
the year of assessment next succeeding the year of assessment
in respect of which the excess occurred and, so far as it
cannot be so made, against his assessable income for the
next year of assessment and so on until the excess has been
completely set off.

(4) Where in any year of assessment the net chargeable incomes
of the husband and wife are aggregated by reason of an
election made under section 10(2), any excess carried forward
into that year under this section shall—

(a) Dbe set off primarily against the assessable income of the
spouse whose deductions resulted in the excess and then,
so far as it cannot be so set off, against the assessable
income of the other spouse; and

(b) then, and so far as it cannot be set off in accordance
with paragraph (a)—

(1) where no election is made under section 10(2) in
respect of the following year of assessment, in
accordance with subsection (3); or

(1) where an election is made under section 10(2) in
respect of the following year of assessment, in
accordance with paragraph (a),

and so on from year to year until the excess has been
completely set off. (Replaced 43 of 1989 s. 5)

(Replaced 7 of 1975 s. 4. Amended 71 of 1983 s. 9)

12B. Ascertainment of net chargeable income
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(D

2)

3)

The net chargeable income of a person for any year of
assessment shall, subject to subsection (2), be such amount as
is arrived at after deducting from his net assessable income—

(a) such deductions as are under Part 4A allowable to that
person; and (Replaced 31 of 1998 s. 5)

(b) such allowances as are under Part 5 permitted for that
person. (Amended 43 of 1989 s. 6)

In the case of a person chargeable to salaries tax under
section 10(3), that person and his or her spouse shall have but
one net chargeable income, and it shall be the amount arrived
at after deducting from the aggregate of their net assessable
Incomes—

(a) such deductions as are under Part 4A allowable to them;
and (Replaced 31 of 1998 s. 5)

(b) such allowances as are under Part 5 permitted in their
case. (Replaced 43 of 1989 s. 6)

(Repealed 43 of 1989 s. 6)
(Replaced 71 of 1983 s. 10. Amended E.R. 1 of 2012)

12BA. (Repealed 31 of 1998 s. 6)

13. Calculation of salaries tax

(D

(2)

Subject to subsection (2), salaries tax shall be charged at the
rates specified in Schedule 2 on the net chargeable income

of a person for each year of assessment ascertained in
accordance with this Part. (Amended L.N. 350 of 1990)

The amount of salaries tax so charged shall not exceed the
amount which would have been chargeable had the standard
rate been charged on the whole of—

(a) the net assessable income as reduced by such deductions
as are under Part 4A allowable to the person; or
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3)

(b) 1n the case of a spouse chargeable to salaries tax under
section 10(3), the aggregate amount of his or her
net assessable income and that of his or her spouse
as reduced by such deductions as are under Part 4A
allowable to them. (Amended 31 of 1998 s. 7)

Notwithstanding subsections (1) and (2), the amount of
salaries tax charged under this section for the year of
assessment commencing on 1 April 2006 shall be reduced by
an amount equivalent to—

(@) 50% of the amount of the tax as computed under
subsection (1) read together with subsection (2); or
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(b) $15,000,
whichever is the less. (Added 10 of 2007 s. 3)
(Replaced 43 of 1989 s. 8. Amended E.R. 1 of 2012)

13A. Part 8AA applies
Part 8AA applies for the purposes of calculation of salaries tax.
(Added 27 of 2018 s. 12)
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Profits Tax

14. Charge of profits tax

(D

2)

3)

Subject to the provisions of this Ordinance, profits tax shall
be charged for each year of assessment on every person
carrying on a trade, profession or business in Hong Kong in
respect of his assessable profits arising in or derived from
Hong Kong for that year from such trade, profession or
business (excluding profits arising from the sale of capital
assets) as ascertained in accordance with this Part. (Replaced
20f 1971 s. 9. Amended 7 of 1986 s. 12; 56 of 1993 5. 8, 13
of 2018 s. 3)

For a person other than a corporation, the tax is to be charged
on the assessable profits of the person—

(a) for any year of assessment commencing before 1 April
2018—at the standard rate; or

(b) for any year of assessment commencing on or after 1

April 2018—in accordance with section 2 of Schedule
8A. (Replaced 13 of 2018 s. 3)

For a corporation, the tax is to be charged, subject to
subsections (4) and (5), on the assessable profits of the
corporation—

(a) for any year of assessment commencing before 1 April
2018—at the rate specified in Schedule &; or

(b) for any year of assessment commencing on or after 1
April 2018—in accordance with section 2(a) of Schedule
8B. (Added 13 of 2018 s. 3)
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(4) If a corporation is a partner in a partnership, in relation to any
share of assessable profits of the partnership apportioned to
the corporation under section 22A, the tax is to be charged—

(a) for any year of assessment commencing before 1 April
2018—at the rate specified in Schedule 8; or

(b) for any year of assessment commencing on or after
1 April 2018—in accordance with section 2(b) of
Schedule 8B. (4dded 13 of 2018 s. 3)

(5) If a corporation has made an election under section 14B(2)(a),
14D(5)(b), 14H(4)(b) or 14J(5)(b) in respect of a portion
of its assessable profits, then, in relation to the rest of its

assessable profits, the tax is to be charged at the rate specified
in Schedule 8. (4dded 13 of 2018 s. 3)

Interpretation
(1) In this section and sections 14AAB and 14AAC—
entity (BH8) means—
(a) a natural person;
(b) a body of persons; or
(c) a legal arrangement, including—
(1) a corporation;
(1) a partnership; and
(i11)  a trust;
sole proprietorship business (JHEL=3415), in relation to a

natural person, means a trade, profession or business carried
on by the person as a sole proprietor.

(2) For the purposes of section 14AAB(1)(c), if a natural person
carries on more than one sole proprietorship business, the
person is taken to be a separate entity in relation to each sole
proprietorship business.
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(Added 13 of 2018 s. 4)

14AAB. Meaning of connected entity

(D

2)

)

4)

For the purposes of section 14AAC, an entity is a connected
entity of another entity if—

(a) one of them has control over the other;
(b) both of them are under the control of the same entity; or

(c) in the case of the first entity being a natural person
carrying on a sole proprietorship business—the other
entity is the same person carrying on another sole
proprietorship business.

For the purposes of subsection (1), an entity (entity A) has
control over another entity (entity B) if—

(a) 1in the case of entity B being a trust—entity A is entitled
to a vested interest in more than 50% of the capital of
the property of the trust—

(1) whether the interest is in possession or in
remainder or reversion; and

(i1) whether the interest is defeasible or not; or

(b) 1in any other case—entity A has a specified interest in
entity B.

However, entity A does not have control over entity B if
it falls within the description in subsection (2)(a) or (b)
in respect of entity B solely by acting in the capacity of a
trustee.

For the purposes of subsection (2)(b), entity A has a specified
interest in entity B if entity A, whether directly or indirectly
through one or more than one other entity (interposed

entity)—
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)

(6)

(a)

(©)

owns or controls more than 50% in aggregate of the
issued share capital of entity B;

is entitled to exercise or control the exercise of more
than 50% in aggregate of the voting rights in entity B;
or

is entitled to more than 50% in aggregate of the capital
or profits of entity B.

For the purposes of subsection (4), the extent of any indirect
interest of entity A in entity B is—

(a)

(b)

if there is 1 interposed entity—the percentage arrived
at by multiplying the percentage representing the extent
of the direct interest of entity A in the interposed entity
by the percentage representing the extent of the direct
interest of the interposed entity in entity B; or

if there is a series of 2 or more interposed entities—
the percentage arrived at by multiplying the percentage
representing the extent of the direct interest of entity A
in the first interposed entity in the series by—

(1) the percentage representing the extent of the direct
interest of each interposed entity (other than the
last interposed entity) in the next interposed entity
in the series; and

(11) the percentage representing the extent of the direct

interest of the last interposed entity in entity B.

For the purposes of subsection (5), the extent of the direct
interest of an entity in another entity is—

(a)

(b)

in relation to issued share capital—the percentage of the
issued share capital of the other entity directly owned or
directly controlled by the first entity;

in relation to voting rights—the percentage of the voting
rights in the other entity that the first entity is directly
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(7)

entitled to exercise, or over which the first entity is
directly entitled to control the exercise; or

(c) in relation to capital or profits—the percentage of the
capital or profits of the other entity that the first entity is
directly entitled to.

For the purposes of this section, if an entity is a corporation,
a reference to the exercise of the voting rights in the entity
is to be construed as a reference to the exercise of the voting
rights at general meetings of the entity.

(Added 13 of 2018 s. 4)

14AAC. Charge of profits tax for connected entities

(D

(2)

3)

This section applies to an entity in relation to any year of
assessment commencing on or after 1 April 2018 (specified
year of assessment) if, at the end of the basis period of
the entity for that year of assessment, the entity has any
connected entity.

Section 14 applies to the entity subject to any applicable
modifications specified in subsection (3).

The modifications are—

(a) for an entity other than a corporation—the reference
in section 14(2)(b) to “in accordance with section 2
of Schedule 8A” is taken to be a reference to “at the
standard rate’’;

(b) for a corporation—the reference in section 14(3)(b) to “in
accordance with section 2(a) of Schedule 8B is taken
to be a reference to “at the rate specified in Schedule 8”;
and

(c) for a corporation that is a partner in a partnership—
the reference in section 14(4)(b) to “in accordance with
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section 2(b) of Schedule 8B” is taken to be a reference
to “at the rate specified in Schedule 8.

(4) However, the Commissioner may exempt an entity from
subsection (2) for a specified year of assessment if the entity
has elected in writing to be so exempted.

(5) The election, once made, is irrevocable.

(6) Subsection (4) does not apply to an entity (entity A) for a

specified year of assessment 1f—

(a) entity A is a connected entity of another entity (entity B)
at the end of the basis period of entity A for that year of
assessment; and

(b) entity B has been exempted under that subsection for
that year of assessment.

(Added 13 of 2018 s. 4)

14A. Qualifying debt instruments**

(D

(1A)

For the purposes of this Part the assessable profits of a person
for sums received by or accrued to the person as—

(a) interest paid or payable on a medium term debt
instrument or short term debt instrument; or

(b) any gain or profit on the sale or other disposal or on the
redemption on maturity or presentment of the medium
term debt instrument or short term debt instrument,

are chargeable to tax under this Part at one-half of the rate

specified in Schedule 1 or Schedule 8, as the case may be.
(Amended 4 of 2011 s. 3)

In relation to—

(a) a medium term debt instrument issued on or after 25
March 2011; or (Amended 32 of 2018 s. 18)

(b) a short term debt instrument,
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(1B)

(1C)

(2)-3)
4

subsection (1) does not apply in respect of any sums received
by or accrued to a person as referred to in that subsection if,
at the time the sums are so received or accrued, the person is
an associate of the issuer of the debt instrument. (4dded 4 of
2011 s. 3)

For the purposes of this Part—

(a) interest paid or payable on a debt instrument issued on
or after 1 April 2018; and

(b) any gain or profit on the sale or other disposal, or on
the redemption on maturity or presentment, of the debt
Instrument,

received by or accrued to a person are not chargeable to tax
under this Part. (Added 32 of 2018 s. 18)

Subsection (1B) does not apply in relation to a debt
instrument if, at the time the interest or gain or profit relating
to the debt instrument is received by or accrued to a person,

the person is an associate of the issuer of the debt instrument.
(Added 32 of 2018 s. 18)

(Repealed 32 of 1998 s. 4)
In this section— (Amended 34 of 2003 s. 3)

associate (fH¥#E), in relation to the issuer of a debt instrument,

means—

(a) if the issuer is a natural person—
(1) any relative of the issuer;
(1) any partner of the issuer;

(111) if a partner of the issuer is a natural person, any
relative of that partner;

(iv) any partnership of which the issuer is a partner;

(v) any corporation controlled by—
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(Vi)

(A) the issuer;
(B) a partner of the issuer;

(C) if a partner of the issuer is a natural person,
any relative of that partner; or

(D) a partnership of which the issuer is a partner;
or

any director or principal officer of a corporation
referred to in subparagraph (v);

(b) if the issuer is a corporation—

(1)
(ii)
(iii)
(iv)
(V)
(vi)
(vii)

(vii1)

(ix)

any associated corporation;
any person who controls the issuer;
any partner of a person who controls the issuer;

if a person who controls the issuer is a natural
person, any relative of that person;

if a partner referred to in subparagraph (ii1) is a
natural person, any relative of that partner;

any director or principal officer of the issuer or of
any associated corporation;

any relative of a director or principal officer
referred to in subparagraph (vi);

any partner of the issuer; or

if a partner of the issuer is a natural person, any
relative of that partner; or

(c) if the issuer is a partnership—

(1)
(i)

any partner of the issuer;

if a partner of the issuer is a partnership, any
partner (Partner A) of that partnership or any
partner (Partner B) with that partnership in any
other partnership;
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(iii)

(iv)

v)

(Vi)

(vii)

(viii)

if Partner A is a partnership, any partner of Partner
A;

if Partner B is a partnership, any partner of Partner
B;

if a partner of, or with, or in any of the
partnerships referred to in subparagraph (ii), (iii) or
(iv) 1s a natural person, any relative of that partner;

any corporation controlled by—

(A) the issuer;
(B) a partner of the issuer;

(C) if a partner of the issuer 1s a natural person,

any relative of that partner; or

(D) a partnership of which the issuer is a partner;

any director or principal officer of a corporation
referred to in subparagraph (vi); or

any corporation of which any partner of the issuer
is a director or principal officer; (4ddded 4 of 2011
s. 3)

associated corporation (f8¥AE]), in relation to the issuer of a
debt instrument which is a corporation, means—

(a) a corporation over which the issuer has control;

(b) a corporation which has control over the issuer; or

(c) a corporation which is under the control of the same
person as is the issuer; (Added 4 of 2011 s. 3)

control (J25), in relation to a corporation, means the power of a
person to secure—

(a) by means of the holding of shares or the possession
of voting power in or in relation to that or any other
corporation; or
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(b) by virtue of any power conferred by the articles of
association or other document regulating that or any
other corporation,

that the affairs of the first-mentioned corporation are
conducted in accordance with the wishes of that person;
(Added 4 of 2011 s. 3)

debt instrument ({E155224%) means an instrument specified in Part
1 of Schedule 6 that— (Amended 34 of 2003 s. 3)

(a) 1s—

(1)

(i)

in respect of a debt issue which in its entirety
has been lodged with and cleared by the Central
Moneymarkets Unit operated by the Monetary
Authority; or

listed on a stock exchange in Hong Kong;
(Replaced 32 of 2018 s. 18)

(b) subject to subsection (5), is issued by a person and
has at all relevant times a credit rating acceptable to
the Monetary Authority from a credit rating agency
recognized by the Monetary Authority;

(¢) (Repealed 34 of 2003 s. 3)
(d) subject to subsection (5), has—

(1)

(i)

where it 1s issued before 1 April 1999, a minimum
denomination of $500,000 or its equivalent in a
foreign currency; or

where it 1s issued on or after 1 April 1999,
a minimum denomination of $50,000 or its

equivalent in a foreign currency; (Replaced L.N. 90
of 1999 and 44 of 1999 s. 11)

(e) 1s, at issuance, issued in Hong Kong to—

(1)

10 or more persons; or
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(H

(2

(i1) less than 10 persons none of whom is an associate
of the issuer of the instrument; (Replaced 4 of 2011
s. 3)

if it 1s a scripless instrument, it is one that would qualify
in the terms of this definition if it were in a physical
form; (Amended 34 of 2003 s. 3)

is 1ssued on or after 24 May 1996; (Amended 34 of 2003
s. 3;40f2011s. 3, 10 of 2013 5. 6)

medium term debt instrument ({1 HA{E 752295 means—

(a)

(b)

a debt instrument that—
(1) 1s issued before 5 March 2003;

(1) has an original maturity of not less than 5 years or
1s undated; and

(i11) cannot be redeemed within 5 years from the date

of its issue; or
a debt instrument that—

(1) 1s issued on or after 5 March 2003 but before 1
April 2018; (Amended 32 of 2018 s. 18)

(1) has an original maturity of less than 7 years but

not less than 3 years or is undated; and

(ii1) can be redeemed within 7 years from the date of

its issue but not within the first 3 years; (4ddded 34
of 2003 s. 3. Amended 4 of 2011 s. 3)

principal officer (L2 2 ), in relation to a corporation, means—

(a)

a person employed by the corporation who, either alone
or jointly with one or more other persons, is responsible
under the immediate authority of the directors of the
corporation for the conduct of the business of the
corporation; or
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(b) a person employed by the corporation who, under the
immediate authority of a director of the corporation
or a person to whom paragraph (a) applies, exercises
managerial functions in respect of the corporation;
(Added 4 of 2011 s. 3)
relative (FJ%&), in relation to a person, means the spouse, parent,
child, brother or sister of that person, and, in deducing such a
relationship—
(a) an adopted child is regarded as a child of both the
natural parents and the adopting parents; and
(b) a step child is regarded as a child of both the natural
parents and the step parents; (Added 4 of 2011 s. 3)
short term debt instrument (FOHRAESEEIE) means a  debt
instrument that—
(a) 1s issued on or after 25 March 2011 but before 1 April
2018; (Amended 32 of 2018 s. 18)
(b) has an original maturity of less than 3 years or is
undated; and
(c) can be redeemed within 3 years from the date of its
issue; (Added 4 of 2011 s. 3)
wholly owned subsidiary (=E&[f]/E/\5E]) has the same meaning
as it is given for the purposes of Part 9 of the Companies
Ordinance (Cap. 622) by section 357(3) of that Ordinance.
(Added 4 of 2011 s. 3. Amended 28 of 2012 ss. 912 & 920)
(4A) For the purposes of paragraph (c) of the definition of

associated corporation in subsection (4), a corporation is not
regarded as being under the control of the same person as is
the issuer of a debt instrument issued on or after 25 March

2011 by reason only that— (Amended 32 of 2018 s. 18)

(a) both the corporation and the issuer are wholly owned
by—
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(b)

(©)

(1) the Government of Hong Kong; or
(11) the central government of the same country;

more than 50% of the voting power in the corporation
and more than 50% of the voting power in the issuer are
held or controlled by—

(i) one or more than one corporation which is
established and wholly owned by the Government
of Hong Kong or the central government of the
same country for the purpose of carrying on the
business of investment (government investment
vehicle); or

(i) a wholly owned subsidiary of a government
investment vehicle; or

more than 50% of the voting power in the corporation is
held or controlled by a corporation wholly owned by the
Government of Hong Kong or the central government
of the same country (government enterprise) and more
than 50% of the voting power in the issuer is held or
controlled by another government enterprise. (Added 4
of 2011 s. 3)

For the purposes of the definition of debt instrument in
subsection (4), the Financial Secretary may by order—

(a)

(b)

declare that the provisions relating to a credit rating
mentioned in paragraph (b) of that definition do not
apply;

fix an amount of minimum denomination different from
the amount mentioned in paragraph (d)(i) or (i1), as the

case may be, of that definition, (Admended L.N. 90 of
1999 and 44 of 1999 s. 11)

in respect of a debt instrument issued by such person as may
be specified in the order.
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(6)

(7)

(8)

Section 21 of Schedule 17A (specified alternative bond
scheme and its tax treatment) provides for modifications to
this section. (Added 10 of 2013 s. 6)

An amount of loss incurred or sustained by a person from a
transaction in or related to a debt instrument issued on or after
1 April 2018 in a year of assessment cannot be set off against
the person’s assessable profits for the year of assessment or
any subsequent year of assessment. (Added 32 of 2018 s. 18)

To avoid doubt, paragraph (a) of the definition of
debt instrument in subsection (4) as in force on the
commencement date® of the Inland Revenue (Amendment)
(No. 9) Ordinance 2018 (32 of 2018) applies to an instrument
issued within the period from 1 April 2018 to the day before
that commencement date®. (Added 32 of 2018 s. 18)

(Added 25 of 1996 s. 2. Amended 34 of 2003 s. 3; E.R. I of 2012;

E.R. 2 of 2014)

Editorial Note:

* The amendments made by 34 of 2003 to section 14A(1)(a) and (b), (4)
and (5) apply in relation to the year of assessment commencing on 1
April 2003 and to all subsequent years of assessment. (Please see 34
of 2003 s. 2)

# The operation of this section is affected by s. 6 of 10 of 2013. That
section is reproduced as follows—

“6.

Section 14A amended (qualifying debt instruments)

(1) Section 14A(4), definition of debt instrument, paragraph (g)—
Repeal

“14 November 2003
Substitute
“24 May 1996”.
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(4)

A relevant instrument is to be regarded as a debt instrument
within the meaning of section 14A of the IRO in relation

to a year of assessment to the extent to which it would
have been such a debt instrument if paragraph (g) of the
definition of debt instrument in subsection (4) of that section,
as amended by subsection (1) of this section, had always
been in force.

If, for the purposes of an assessment made before the date
of commencement** of subsection (1), a relevant instrument

was regarded as a debt instrument within the meaning of
section 14A of the IRO, the assessment is to be regarded
as valid to the extent to which it would have been valid if
subsection (4) of that section, as amended by subsection (1)
of this section, had always been in force.

For the purposes of subsections (2) and (3)—

IRO ( (% »]) ) means the Inland Revenue Ordinance (Cap. 112);

relevant instrument (1o & & 3%) means an instrument issued on

(5)

or after 24 May 1996 but before 14 November 2003.

After section 14A(5)—
Add

“(6) Section 21 of Schedule 17A (specified alternative
bond scheme and its tax treatment) provides for

modifications to this section.”.

** Commencement date: 19 July 2013.

@ Commencement date: 23 November 2018

14B. Qualifying

business*

reinsurance business and captive insurance

(Amended 3 of 2014 s. 4)

(1) For the purposes of this Part, the assessable profits of a

corporation are, subject to subsection (2) and section 26AB,
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chargeable to tax under this Part at one-half of the rate
specified in Schedule 8 to the extent to which those profits

are— (Amended 3 of 2014 s. 4; 27 of 2018 s. 25)

(a) the assessable profits of the corporation derived from the
business of reinsurance as a professional reinsurer; or

(b) the assessable profits of the corporation derived from the
business of insurance as an authorized captive insurer.
(Amended 3 of 2014 s. 4; 27 of 2018 s. 25)

(2) Subsection (1) applies to a corporation for a year of
assessment only 1f—

(a) 1in that year of assessment, the activities that produce
the corporation’s assessable profits that fall within
subsection (1)(a) or (b) in that year are—

(1) carried out in Hong Kong by the corporation; or
(11) arranged by the corporation to be carried out in
Hong Kong; and

(b) the corporation has elected in writing that subsection (1)
applies to it. (Replaced 27 of 2018 s. 25)

(3) An election under subsection (2)(b), once made, is

irrevocable. (Added 27 of 2018 s. 25)

(4) In this section—

authorized captive insurer (JEFIFEEREHR{RE A) means a

company that—

(a) 1s a captive insurer as defined by section 2(7)(a) of the
Insurance Ordinance (Cap. 41); and

(b) 1s authorized under section 8 of that Ordinance to carry
on in or from Hong Kong insurance business as such a
captive insurer;

professional reinsurer (BEZEFE{RE A) means a company

authorized under section 8 of the Insurance Ordinance
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(Cap. 41) to carry on in or from Hong Kong reinsurance
business only. (Added 27 of 2018 s. 25)

(Added 32 of 1998 s. 5)

Editorial Note:

* The amendments made by 3 of 2014 to section 14B(1) and (2) and its
heading apply in relation to the year of assessment commencing on 1
April 2013 and to all subsequent years of assessment. (Please see 3 of
2014 s. 3)

14C. Qualifying corporate treasury centre: interpretation
(1) In this section and sections 14D, 14E and 14F—

associated corporation (FAl5%E), in relation to a corporation,
means—

(a) another corporation over which the corporation has
control;

(b) another corporation that has control over the corporation;
or

(c) another corporation that is under the control of the same
person as is the corporation;

corporate treasury activity (1> & EE)]) means—
(a) carrying on an intra-group financing business;
(b) providing a corporate treasury service; or
(c) entering into a corporate treasury transaction;

corporate treasury asset ({>SERSEEE), in relation to a
corporation, means an asset of the corporation used by it to
carry out a corporate treasury activity;

corporate treasury profits ({ER/EFE), in relation to a
corporation, means any profits of the corporation that are
derived from a corporate treasury activity;
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corporate treasury service ({>SERSERRFS)—see section 1 of
Schedule 17B;

corporate treasury transaction (1> &L 5))—see section 2 of
Schedule 17B;

intra-group financing business (F2E NI EETS), in relation to
a corporation, means the business of the borrowing of money
from and lending of money to its associated corporations;

intra-group lending transaction (FEENIEZALS)), in relation
to a corporation, means a transaction under which the
corporation lends money, in the ordinary course of its intra-
group financing business, to its associated corporation; (Added
27 of 2018 s. 26)

prescribed asset percentage (Z]PHEEH 7T
Schedule 17B;

prescribed profits percentage (Z]HHFIJH T 773 )—see section 3 of
Schedule 17B;

qualifying corporate treasury centre (5 EMSAEZETE FLN)—see
section 14D(2) and (9);

qualifying profits (5E&AF])H), in relation to a corporation,
means the assessable profits of the corporation that fall within

section 14D(1)(a), (b) or (¢).

(Amended 27 of 2018 s. 26)

(2) For the purposes of the definition of associated corporation
in subsection (1), a person has control over a corporation if
the person has the power to secure—

(a) by means of the holding of shares or the possession
of voting power in or in relation to that or any other
corporation; or

(b) by virtue of any powers conferred by the articles of
association or other document regulating that or any
other corporation,
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that the affairs of the first-mentioned corporation are
conducted in accordance with the wishes of that person.
(3)-(4) (Repealed 27 of 2018 s. 26)
(5) The Secretary for Financial Services and the Treasury may by

order published in the Gazette amend Schedule 17B.
(Added 12 of 2016 s. 3)

14D. Qualifying corporate treasury centre: profits tax concession

(D

(2)

3)

For the purposes of this Part, the assessable profits of a
corporation that is a qualifying corporate treasury centre for a
year of assessment are, subject to subsection (5) and section
26AB, chargeable to tax under this Part at one-half of the rate
specified in Schedule 8 to the extent to which those profits
are— (Amended 27 of 2018 s. 27)

(a) assessable profits derived from its intra-group lending
transaction;

(b) assessable profits derived from its corporate treasury
service; or

(c) assessable profits derived from its corporate treasury
transaction. (Amended 27 of 2018 s. 27)

A corporation is a qualifying corporate treasury centre for a
year of assessment if, for that year of assessment—

(a) it satisfies the conditions specified in subsection (3);
(b) it satisfies the safe harbour rule under section 14E; or

(c) it has obtained the Commissioner’s determination under
section 14F(1).

The conditions specified for the purposes of subsection (2)(a)
are that, in the basis period for the year of assessment, the
corporation—
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4

)

(6)

(7)

(a) has carried out in Hong Kong one or more corporate
treasury activities; and

(b) has not carried out in Hong Kong any activity other than
a corporate treasury activity.

For the purposes of subsection (3)(b), in determining
whether a corporation has carried out any activity other than
a corporate treasury activity, only activities that generate
income to the corporation are to be taken into account.

Subsection (1) applies to a corporation for a year of
assessment only 1f—

(a) 1n that year of assessment—

(1) the central management and control of the
corporation is exercised in Hong Kong; and

(11) the activities that produce its qualifying profits in
that year are—

(A) carried out in Hong Kong by the corporation;
or

(B) arranged by the corporation to be carried out
in Hong Kong; and

(b) the corporation has elected in writing that subsection (1)
applies to fit.

An election under subsection (5)(b), once made, is
irrevocable.

If subsection (1) does not apply to a corporation for a year of
assessment (cessation year) while it did for the previous year
of assessment—

(a) the election made by the corporation under subsection
(5)(b) ceases to be effective; and
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(b) despite anything in this section, subsection (1) is not to
apply to the corporation for the year of assessment that
follows the cessation year.
(8) (Repealed 27 of 2018 s. 27)
(9) Despite subsection (2), a financial institution is not eligible to
be a qualifying corporate treasury centre.
(Added 12 of 2016 s. 3)
14E. Qualifying corporate treasury centre: safe harbour rule

(D

(2)

3)

4

For the purposes of section 14D(2)(b), a corporation satisfies
the safe harbour rule for a year of assessment (subject year)
if the corporation falls within—

(a) the I-year safe harbour under subsection (2); or
(b) the multiple-year safe harbour under subsection (3).

A corporation falls within the 1-year safe harbour if, for the

subject year—

(a) 1its CTP percentage is not lower than the prescribed
profits percentage; and

(b) its CTA percentage 1s not lower than the prescribed asset
percentage.

A corporation falls within the multiple-year safe harbour if,
for the specified years—

(a) 1its average CTP percentage i1s not lower than the
prescribed profits percentage; and

(b) its average CTA percentage is not lower than the
prescribed asset percentage.

In subsections (3), (7) and (8), the specified years (F5HHFE)
for a corporation means—

(a) if the corporation has carried on a trade, profession or
business in Hong Kong for less than 2 consecutive years
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of assessment immediately before the subject year—the
subject year and the preceding year of assessment (the 2
years); or

(b) if the corporation has carried on a trade, profession or
business in Hong Kong for 2 or more consecutive years
of assessment immediately before the subject year—the
subject year and the preceding 2 years of assessment (the
3 years).

(5) The CTP percentage ((ZEHIEFIBMEES%)  of
a corporation for a year of assessment is calculated in
accordance with the following formula—

CTP
P

where: CTP means the aggregate amount of the
corporate  treasury profits of the
corporation in the basis period for the
year of assessment; and

P means the aggregate amount of profits
accruing to the corporation from all
sources, whether in Hong Kong or
not, in the basis period for the year of
assessment.

(6) The CTA percentage ((P3EIEEEMEEIE)  of
a corporation for a year of assessment is calculated in
accordance with the following formula—

CTA
A
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where: CTA  means the aggregate value of the corporate
treasury assets of the corporation as at
the end of the basis period for the year of
assessment; and
A means the aggregate value of all assets,
whether in Hong Kong or not, of the
corporation as at the end of the basis
period for the year of assessment.

(7) The average CTP percentage ({>ERTEFEHAEEEL9H
773%) of a corporation for the specified years means the
percentage arrived at by—

(a) if subsection (4)(a) applies—dividing the sum of the
CTP percentages of the corporation for the 2 years by 2;
or

(b) 1f subsection (4)(b) applies—dividing the sum of the
CTP percentages of the corporation for the 3 years by 3.

(8) The average CTA percentage ({>EVMEEEEEEH
773%) of a corporation for the specified years means the
percentage arrived at by—

(a) if subsection (4)(a) applies—dividing the sum of the
CTA percentages of the corporation for the 2 years by 2;
or

(b) if subsection (4)(b) applies—dividing the sum of the
CTA percentages of the corporation for the 3 years by 3.

(9) For the purposes of subsection (6), in computing the aggregate

value of the corporate treasury assets of a corporation, if a
corporate treasury asset is used partly to carry out a corporate
treasury activity and partly for another purpose, only the part
of the value of the asset that is proportionate to the extent
to which the asset is used to carry out a corporate treasury
activity is to be taken into account.
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14F.

14G.

(Added 12 of 2016 s. 3)

Qualifying corporate treasury centre: Commissioner’s
determination

(1) For the purposes of section 14D(2)(c), the Commissioner
may, on application by a corporation, determine that the
corporation is a qualifying corporate treasury centre for a year
of assessment.

(2) A corporation may apply for the Commissioner’s
determination under subsection (1) only if—

(a) it is not a financial institution; and

(b) for the year of assessment, it satisfies neither of the
following—

(1) the conditions specified in section 14D(3);
(i1) the safe harbour rule under section 14E.

(3) The Commissioner may make a determination under
subsection (1) only if the Commissioner is of the opinion that
the conditions specified in section 14D(3), or the safe harbour
rule under section 14E, would, in the ordinary course of
business of the corporation, have been satisfied for the year of
assessment.

(Added 12 of 2016 s. 3)

Aircraft leasing tax concessions: interpretation
(1) In the aircraft leasing tax concessions provisions—

actual residual value (EEFER(E{H), in relation to an aircraft,
means the actual fair market value of the aircraft at the end of
the term of a lease or its useful economic life;

aircraft (FRIK)—
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(a) includes an aeroplane, airframe, aircraft engine and
helicopter; but

(b) does not include an aircraft solely for military use,
airship, spacecraft or satellite;

aircraft engine (Ff&f%5 | 2%) means an engine—
(a) that is used or to be used in an aircraft; and
(b) that—
(1) 1s powered by jet propulsion and has at least
1 750 Ib of thrust or its equivalent; or

(11) 1s powered by turbine or piston technology and has
at least 550 rated take-off shaft horsepower or its
equivalent,

together with any aircraft engine component;

aircraft engine component (F$1%5|224H7F), in relation to an
engine, means—

(a) a module or other installed, incorporated or attached
accessory, part or equipment of the engine; or

(b) data, manual or record relating to the engine;

aircraft leasing activity (FI%FHE EE))—see section 1(1) of
Schedule 17F;

aircraft leasing management activity (FFt%FH S S EEf)—see
section 1(1) of Schedule 17F;

aircraft leasing management asset (RIEEFHEEHERE), in
relation to a corporation, means an asset of the corporation
used by it to carry out a qualifying aircraft leasing
management activity;

aircraft leasing management profits (FFI%FHEEEHFE),
relation to a corporation, means any profits of the corporatlon
that are derived from a qualifying aircraft leasing management
activity;
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aircraft operation business (FA% 2 EHEF5)—

(a) means a business of operating aircraft as an owner or a
charterer for providing services for the carriage by air of
passengers, cargo or mail; but

(b) does not include dealing in aircraft or agency business
in connection with air transport;

aircraft operator (FRf%=7#HpY) means a person carrying on an
aircraft operation business;

associate (f8¥#5), in relation to a corporation, means—
(a) a person who has control over the corporation;
(b) a partner of the person mentioned in paragraph (a);

(c) if a person mentioned in paragraph (a) is a natural
person, a relative of the person;

(d) if a partner mentioned in paragraph (b) is a natural
person, a relative of the partner;

(e) a director or principal officer of—
(1) the corporation; or
(1) an associated corporation of the corporation;

(f) a relative of a director (if the director is a natural
person) or principal officer mentioned in paragraph (e);

(g) a partner of the corporation;

(h) if a partner of the corporation is a natural person, a
relative of the partner;

(1) a partnership in which the corporation is a partner; or
(J) an associated corporation of the corporation;

associated corporation (FE¥#£H]), in relation to a corporation,
means—
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(a) another corporation over which the corporation has
control;

(b) another corporation that has control over the corporation;
or

(c) another corporation that is under the control of the same
person as is the corporation;

connected person (FHRH#HZ), in relation to a corporation,
means—

(a) an associated corporation of the corporation;
(b) a person (other than a corporation)—
(1) over whom the corporation has control;
(1)) who has control over the corporation; or

(i11) who 1s under the control of the same person as is
the corporation; or

(c) a partnership in which the corporation or its associate is
a partner;

control (#2&)), in relation to the definitions of associate, associated
corporation and connected person—see subsection (2);

dry lease (FFHI%FH4Y) means an arrangement under which—

(a) an aircraft i1s bona fide demised, let or hired out, or a
right to use an aircraft is otherwise granted, by a person
(lessor) to another person for a term exceeding 1 year;

(b) the lessor 1s not responsible for ensuring the
airworthiness of the aircraft; and

(c) no member of the crew of the aircraft is employed by
the lessor;

estimated residual value ({551FER{E{H), in relation to an aircraft,
means an estimated fair market value of the aircraft at the end
of the term of a lease or its useful economic life;
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funding lease (Fii#EFH4Y) means a dry lease of an aircraft—

(a) that satisfies one of the following conditions at its
inception—

(1) the dry lease is accounted for as a finance lease or
loan by the lessor in accordance with—

(A) the Hong Kong Financial Reporting
Standards issued by the Hong Kong Institute
of Certified Public Accountants, as in force
from time to time; or

(B) the International Financial = Reporting
Standards issued by the International
Accounting Standards Board, as in force from
time to time;

(1) the present value of the aggregate minimum
lease payments (whether or not they are periodic
payments and including any sum payable under a
residual value guarantee) during the term of the
dry lease is equal to or more than 80% of the fair
market value of the aircraft;

(111) the term of the dry lease is equal to or more than
65% of the remaining useful economic life of the
aircraft; and

(b) under which the property in the aircraft will or may pass
to the lessee at the end of its term,

and includes an arrangement or agreement in connection with
such a dry lease;

Note—
See also subsections (3) and (4).
lease (FH%Y)), when used as a noun—

(a) means a dry lease; but
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(b) does not include a dry lease that is a funding lease, hire-
purchase agreement or conditional sale agreement,

and lease (fH5), when used as a verb, is to be construed
accordingly;

Note—

See also subsection (5).

own (YH) includes—
(a) to hold as a lessee under a funding lease;
(b) to hold as a bailee under a hire-purchase agreement; and

(c) to hold as a buyer under a conditional sale agreement;
Note—

See also subsection (5).

AL

permanent establishment (& Z561%K5)—

(a) means a branch, management or other place of business;
but

(b) does not include an agency unless the agent has, and
habitually exercises, a general authority to negotiate and
conclude contracts on behalf of the principal;

prescribed asset percentage (51IHEE [ 773 )—see section 4 of

Schedule 17F;

prescribed profits percentage (Z]HAFIJEHH 773 )—see section 3 of
Schedule 17F;

principal officer (T2 &), in relation to a corporation, means—

(a) a person employed by the corporation who, either alone
or jointly with one or more other persons, is responsible
under the immediate authority of the directors of the
corporation for the conduct of the business of the
corporation; or

Last updated date
Verified Copy 23.11.2018



Part 4

Inland Revenue Ordinance

4-60

Section 14G Cap. 112

(b) a person employed by the corporation who, under the
immediate authority of a director of the corporation
or a person to whom paragraph (a) applies, exercises
managerial functions in respect of the corporation;

qualifying aircraft leasing activity (& EMSTRI%H S EE))—see
subsection (6);

qualifying aircraft leasing management activity (5 &MSTRIEHE
B EH))—see subsection (7);

qualifying aircraft leasing manager (& EMTIEIHEEHRE)—
see section 14J(2);

qualifying aircraft lessor (&M% FHRE)—see section
14H(2);

relative (#1)%), in relation to a person, means the spouse, parent,

child, brother or sister of the person, and, in deducing such a
relationship—

(a) an adopted child is to be regarded as a child of both the
natural parents and any adopting parent; and

(b) a step child is to be regarded as a child of both the
natural parents and any step parent;

residual value guarantee (FERE{EIE(R), in relation to an
aircraft, means a financial commitment to pay a sum by
reference to the amount by which the estimated residual value
of the aircraft exceeds the actual residual value of the aircraft.

(2) For the purposes of the definitions of associate, associated
corporation and connected person in subsection (1)—

(a) a person has control over a corporation if the person has
the power to secure—

(1) by means of the holding of shares or the possession
of voting power in or in relation to that or any
other corporation; or
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4

(11) by virtue of any powers conferred by the articles
of association or other document regulating that or
any other corporation,

that the affairs of the first-mentioned corporation are
conducted in accordance with the wishes of that person;
and

(b) a person (first-mentioned person) has control over
another person (other than a corporation) (second-
mentioned person) if the second-mentioned person is
accustomed or under an obligation (whether express or
implied, and whether or not enforceable or intended to
be enforceable by legal proceedings) to act, in relation
to the investment or business affairs of the second-
mentioned person, in accordance with the directions,
instructions or wishes of the first-mentioned person.

For the purposes of the definition of funding lease in
subsection (1), subsection (4) applies if, under 2 or more dry
leases, an aircraft 1s demised, let or hired out, or a right to use
an aircraft is otherwise granted—

(a) to a corporation; or
(b) to a corporation and to its associate or associates,

unless, in the opinion of the Commissioner, the dry leases do
not form part of a single arrangement.

Regardless of whether the term of one of the dry leases
mentioned in subsection (3) is immediately followed by that
of another, the dry leases are to be treated as one single dry
lease—

(a) for computing the present value of the aggregate
minimum lease payments under paragraph (a)(i1) of that
definition; and
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(6)

(7)

(8)

(b) for computing the term of the dry lease under paragraph
(a)(iii1) of that definition.

In the definitions of lease and own in subsection (1), a
reference to a funding lease, hire-purchase agreement or
conditional sale agreement does not include one under which,
in the opinion of the Commissioner, the property in the
aircraft concerned would reasonably be expected not to pass
to the lessee, bailee or buyer (as the case may be).

An aircraft leasing activity carried out by a corporation in

respect of an aircraft is a qualifying aircraft leasing activity
if—

(a) the activity is carried out in the ordinary course of the
corporation’s business carried on in Hong Kong; and

(b) the aircraft 1s owned by the corporation when the
activity is carried out.

An aircraft leasing management activity carried out by a
corporation in respect of an aircraft is a qualifying aircraft
leasing management activity if—

(a) the activity is carried out in the ordinary course of the
corporation’s business carried on in Hong Kong;

(b) the activity is carried out for another corporation in
the basis period of the other corporation for a year of
assessment;

(c) the other corporation is a qualifying aircraft lessor for
that year of assessment; and

(d) the aircraft is owned by the other corporation, and is
leased to an aircraft operator, when the activity is carried
out.

A note located in the text of this section is provided for
information only and has no legislative effect.

(Added 9 of 2017 s. 4)
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14H. Aircraft leasing tax concessions: concession for qualifying
aircraft lessor

(D

2)

)

4)

For the purposes of this Part and subject to subsections
(4) and (6) and section 26AB, the assessable profits of a
corporation that is a qualifying aircraft lessor for a year of
assessment are chargeable to tax under this Part at one-half
of the rate specified in Schedule 8 to the extent to which
those profits are assessable profits derived from its qualifying
aircraft leasing activity. (Amended 27 of 2018 s. 28)

A corporation is a qualifying aircraft lessor for a year
of assessment if, in the basis period for that year of
assessment—

(a) it is not an aircraft operator;

(b) it has carried out in Hong Kong one or more qualifying
aircraft leasing activities; and

(c) it has not carried out in Hong Kong any activity other
than a qualifying aircraft leasing activity.

For the purposes of subsection (2)(c), in determining whether
a corporation has carried out any activity other than a
qualifying aircraft leasing activity, only activities that generate
income to the corporation are to be taken into account.

Subsection (1) applies to a corporation for a year of
assessment only 1f—

(a) in that year of assessment—

(1) the central management and control of the
corporation is exercised in Hong Kong;

(11) the activities that produce its qualifying profits in
that year are—

(A) carried out in Hong Kong by the corporation;
or
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)

(6)

(7)

(8)

)

(B) arranged by the corporation to be carried out
in Hong Kong; and

(i11) those activities are not carried out by a permanent
establishment outside Hong Kong; and

(b) the corporation has elected in writing that subsection (1)
applies to it.

An election wunder subsection (4)(b), once made, 1is
irrevocable.

If subsection (1) does not apply to a corporation for a year of
assessment (cessation year) while it did for the previous year
of assessment—

(a) the election made by the corporation under subsection
(4)(b) ceases to be effective; and

(b) despite anything in this section, subsection (1) is not to
apply to the corporation for the year of assessment that
follows the cessation year.

If subsection (1) applies to a corporation for a year of
assessment, the corporation is not entitled to be granted any
allowance under Part 6 for that year of assessment in respect
of the capital expenditure incurred on the provision of the
aircraft concerned.

An aircraft owned by a corporation is to be treated as a
capital asset of the corporation for the purposes of this Part
if—

(a) the corporation uses the aircraft for carrying out a
qualifying aircraft leasing activity for a continuous
period of not less than 3 years immediately before it
disposes of the aircraft; and

(b) subsection (1) applies in relation to that activity for any
year of assessment.

In this section—
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qualifying profits (& &MAF]E), in relation to a corporation,
means the assessable profits of the corporation that fall within
subsection (1).

(Added 9 of 2017 s. 4)

14I.  Aircraft leasing tax concessions: calculation of net lease
payments

(1) If section 14H(1) applies to a corporation that is a qualifying
aircraft lessor for a year of assessment, then subsection (2)
applies for computing the assessable profits of the corporation
derived from its qualifying aircraft leasing activity in relation
to a lease for that year of assessment.

(2) The net lease payments for the right to use an aircraft under
the lease are to be calculated in accordance with the following
formula—

A=B-C)xD
where: A means the net lease payments;

B means the aggregate amount of the gross lease
payments (whether or not they are periodic
payments and including any sum payable under
a residual value guarantee) earned by or accrued
to the corporation under the lease during the
basis period for the year of assessment;

C means the aggregate amount of any outgoings
and expenses deductible under this Part to
the extent to which they are incurred during
the basis period for the year of assessment
by the corporation in the production of those
gross lease payments (relevant outgoings and
expenses); and
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14J.

3)

4)

)

D means the percentage prescribed in section 2 of
Schedule 17F.

Despite subsection (1), subsection (2) does not apply to a
corporation for a year of assessment 1f—

(a) the corporation has not incurred capital expenditure on
the provision of the aircraft concerned;

(b) allowances under Part 6 have been granted to the
corporation or a connected person of the corporation
in respect of the capital expenditure incurred on the
provision of the aircraft concerned; or

(c) capital allowances are granted to a connected person of
the corporation, whether in Hong Kong or in a territory
outside Hong Kong, for that year of assessment in
respect of the capital expenditure on the provision of the
aircraft concerned.

If an aircraft is leased to an aircraft operator together
with other dealings in pursuance of one bargain, then for
calculating the net lease payments under subsection (2), the
Commissioner must, having regard to all the circumstances of
the bargain, allocate an amount of gross lease payments for
the right to use the aircraft under the lease.

If subsection (2) applies, the relevant outgoings and expenses
may not be claimed for deduction under this Part otherwise
than for calculating the net lease payments under that
subsection.

(Added 9 of 2017 s. 4)

Aircraft leasing tax concessions: concession for qualifying
aircraft leasing manager

(D

For the purposes of this Part and subject to subsections
(5) and (7) and section 26AB, the assessable profits of a
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(2)

)

4

)

corporation that is a qualifying aircraft leasing manager for
a year of assessment are chargeable to tax under this Part at
one-half of the rate specified in Schedule 8 to the extent to
which those profits are assessable profits derived from its
qualifying aircraft leasing management activity. (Amended 27
of 2018 s. 29)

A corporation is a qualifying aircraft leasing manager for a
year of assessment 1f—

(a) 1n the basis period for that year of assessment, it is not
an aircraft operator; and

(b) for that year of assessment—
(1) it satisfies the conditions specified in subsection (3);

(11) it satisfies the safe harbour rule under section 14K;
or

(i11) it has obtained the Commissioner’s determination
under section 14L(1).

For the purposes of subsection (2)(b)(i), the conditions
are that, in the basis period for the year of assessment, the
corporation—

(a) has carried out in Hong Kong one or more qualifying
aircraft leasing management activities; and

(b) has not carried out in Hong Kong any activity other than
a qualifying aircraft leasing management activity.

For the purposes of subsection (3)(b), in determining whether
a corporation has carried out any activity other than a
qualifying aircraft leasing management activity, only activities
that generate income to the corporation are to be taken into
account.

Subsection (1) applies to a corporation for a year of
assessment only if—
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(6)

(7)

(8)

(a) 1n that year of assessment—

(1) the central management and control of the
corporation is exercised in Hong Kong;

(i1) the activities that produce its qualifying profits in
that year are—

(A) carried out in Hong Kong by the corporation;
or

(B) arranged by the corporation to be carried out
in Hong Kong; and

(i11) those activities are not carried out by a permanent
establishment outside Hong Kong; and

(b) the corporation has elected in writing that subsection (1)
applies to fit.

An election under subsection (5)(b), once made, is
irrevocable.

If subsection (1) does not apply to a corporation for a year of
assessment (cessation year) while it did for the previous year
of assessment—

(a) the election made by the corporation under subsection
(5)(b) ceases to be effective; and

(b) despite anything in this section, subsection (1) is not to
apply to the corporation for the year of assessment that
follows the cessation year.

In this section—

=5

qualifying profits (&5E&FAF])H), in relation to a corporation,

means the assessable profits of the corporation that fall within
subsection (1).

(Added 9 of 2017 s. 4)

14K. Aircraft leasing tax concessions: safe harbour rule
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(1) For the purposes of section 14J(2)(b)(i1), a corporation
satisfies the safe harbour rule for a year of assessment (subject
year) if the corporation falls within—
(a) the I-year safe harbour under subsection (2); or
(b) the multiple-year safe harbour under subsection (3).
(2) A corporation falls within the 1-year safe harbour if, for the
subject year—
(a) 1its ALMP percentage is not lower than the prescribed
profits percentage; and
(b) its ALMA percentage is not lower than the prescribed
asset percentage.
(3) A corporation falls within the multiple-year safe harbour if,
for the specified years—
(a) 1its average ALMP percentage is not lower than the
prescribed profits percentage; and
(b) its average ALMA percentage is not lower than the
prescribed asset percentage.
(4) In this section, a reference to the specified years for a

corporation is a reference to—

(a) 1f the corporation has carried on a trade, profession or
business in Hong Kong for less than 2 consecutive years
of assessment immediately before the subject year—the
subject year and the preceding year of assessment (the 2
years); or

(b) 1if the corporation has carried on a trade, profession or
business in Hong Kong for 2 or more consecutive years
of assessment immediately before the subject year—the
subject year and the preceding 2 years of assessment (zhe
3 years).
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(5) The ALMP percentage of a corporation for a year of
assessment is calculated in accordance with the following
formula—

ALMP
P

where: ALMP  means the aggregate amount of the
aircraft leasing management profits of the
corporation in the basis period for the year
of assessment; and

P means the aggregate amount of profits
accruing to the corporation from all
sources, whether in Hong Kong or
not, in the basis period for the year of
assessment.

(6) The ALMA percentage of a corporation for a year of
assessment is calculated in accordance with the following
formula—

ALMA
A

where: ALMA  means the aggregate value of the aircraft
leasing management assets of the
corporation as at the end of the basis
period for the year of assessment; and

A means the aggregate value of all assets,
whether in Hong Kong or not, of the
corporation as at the end of the basis
period for the year of assessment.

(7) For the purposes of subsection (6), in computing the
aggregate value of the aircraft leasing management assets of
a corporation, if an aircraft leasing management asset is used
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partly to carry out a qualifying aircraft leasing management
activity and partly for another purpose, only the part of the
value of the asset that is proportionate to the extent to which
the asset is used to carry out a qualifying aircraft leasing
management activity is to be taken into account.

(8) A reference to the average ALMP percentage of a corporation
for the specified years is a reference to the percentage arrived
at by—

(a) 1if subsection (4)(a) applies—dividing the sum of the
ALMP percentages of the corporation for the 2 years by
2; or

(b) if subsection (4)(b) applies—dividing the sum of the
ALMP percentages of the corporation for the 3 years by
3.

(9) A reference to the average ALMA percentage of a corporation
for the specified years is a reference to the percentage arrived
at by—

(a) if subsection (4)(a) applies—dividing the sum of the
ALMA percentages of the corporation for the 2 years by
2; or

(b) if subsection (4)(b) applies—dividing the sum of the
ALMA percentages of the corporation for the 3 years by
3.

(Added 9 of 2017 s. 4)

14L. Aircraft leasing tax concessions: Commissioner’s determination

(1) For the purposes of section 14J(2)(b)(iii), the Commissioner
may, on application by a corporation, determine that the
corporation is a qualifying aircraft leasing manager for a year
of assessment.
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14M.

(2)

3)

A corporation may apply for the Commissioner’s
determination under subsection (1) only if—

(a) it is not an aircraft operator; and

(b) for the year of assessment, it satisfies neither of the
following—

(1) the conditions specified in section 14J(3);
(i1) the safe harbour rule under section 14K.

The Commissioner may make a determination under
subsection (1) only if the Commissioner is of the opinion that
the conditions specified in section 14J(3), or the safe harbour
rule under section 14K, would, in the ordinary course of
business of the corporation, have been satisfied for the year of
assessment.

(Added 9 of 2017 s. 4)

Aircraft leasing tax concessions: anti-avoidance provisions

(1)

2)

3)

Subsection (2) applies if—

(a) conditions are made or imposed between a corporation
that is a qualifying aircraft lessor and a person who is
an associate of that corporation, in their commercial
or financial relations in connection with a qualifying
aircraft leasing activity; and

(b) the conditions differ from those that would be made if
the person were not such an associate.

Any profits that, but for the conditions referred to in
subsection (1)(a), would have accrued to the corporation or
the person and, by reason of those conditions, have not so
accrued, are to be included in the profits of the corporation or
the person and taxed in accordance with this Part.

Subsection (4) applies if—
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(a) conditions are made or imposed between a corporation
that is a qualifying aircraft leasing manager and a
person who is an associate of that corporation, in their
commercial or financial relations in connection with a
qualifying aircraft leasing management activity; and

(b) the conditions differ from those that would be made if
the person were not such an associate.

(4) Any profits that, but for the conditions referred to in
subsection (3)(a), would have accrued to the corporation or
the person and, by reason of those conditions, have not so
accrued, are to be included in the profits of the corporation or
the person and taxed in accordance with this Part.

(5) If—

(a) an aircraft is owned by a corporation that is a qualifying
aircraft lessor under an arrangement (ownership
arrangement); and

(b) the corporation enters into an arrangement (release
arrangement) under which—

(1) it is released from the primary obligation under the
ownership arrangement; and

(i1) that obligation is assumed by another person,

the aircraft leasing tax concessions provisions are to have
effect as if the corporation had ceased to own the aircraft
during the time when the release arrangement is in force.

(Added 9 of 2017 s. 4)

14N. Aircraft leasing tax concessions: power to amend Schedule 17F

The Commissioner may by order published in the Gazette amend
Schedule 17F.

(Added 9 of 2017 s. 4)
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15. Certain amounts deemed trading receipts

(1) For the purposes of this Ordinance, the sums described in the
following paragraphs shall be deemed to be receipts arising
in or derived from Hong Kong from a trade, profession or
business carried on in Hong Kong—

(a)

(b)

(ba)

sums, not otherwise chargeable to tax under this Part,
received by or accrued to a person from the exhibition
or use in Hong Kong of cinematograph or television
film or tape, any sound recording, or any advertising
material connected with such film, tape or recording;

sums, not otherwise chargeable to tax under this
Part, received by or accrued to a person for the use,
or the right to the use, in Hong Kong of any patent,
design, trade mark, copyright material, layout-design
(topography) of an integrated circuit, performer’s right,
plant variety right, secret process or formula, or other
property or right of a similar nature, or for imparting or
undertaking to impart knowledge directly or indirectly
connected with the use in Hong Kong of any such
patent, design, trade mark, copyright material, layout-
design (topography) of an integrated circuit, performer’s
right, plant variety right, secret process or formula,
or other property or right; (Replaced 12 of 2004 s. 5.
Amended 21 of 2011 s. 3; 24 of 2018 s. 3)

sums, not otherwise chargeable to tax under this Part,
received by or accrued to a person for the use, or the
right to the use, outside Hong Kong of any patent,
design, trade mark, copyright material, layout-design
(topography) of an integrated circuit, performer’s right,
plant variety right, secret process or formula, or other
property or right of a similar nature, or for imparting or
undertaking to impart knowledge directly or indirectly
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(bb)

(bc)

(©)

connected with the use outside Hong Kong of any such
patent, design, trade mark, copyright material, layout-
design (topography) of an integrated circuit, performer’s
right, plant variety right, secret process or formula,
or other property or right, which are deductible in
ascertaining the assessable profits of a person under this
Part; (Added 12 of 2004 s. 5. Amended 21 of 2011 s. 3;
24 0of 2018 s. 3)

sums, not otherwise chargeable to tax under this Part,
received by or accrued to a performer or an organizer
for an assignment of, or an agreement to assign, a
performer’s right in relation to a performance given
by the performer in Hong Kong on or after the day
on which the Inland Revenue (Amendment) (No. 5)
Ordinance 2018 (24 of 2018) comes into operation;
(Added 24 of 2018 s. 3)

sums, not otherwise chargeable to tax under this Part,
received by or accrued to a person—

(1) for the use, or the right to the use, outside Hong
Kong of any intellectual property or know-how
generated from any R&D activity in respect of
which a deduction is allowable under section 16B
in ascertaining profits of the person under this Part;
or

(i1) for imparting or undertaking to impart knowledge
directly or indirectly connected with the use
outside Hong Kong of any such property or know-
how; (Added 29 of 2018 s. 5)

sums received by or accrued to a person by way
of grant, subsidy or similar financial assistance in
connection with the carrying on of a trade, profession or
business in Hong Kong, other than sums in connection
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(d)

(e)
89

(2

(h)

(1)

with capital expenditure made or to be made by the
person;

sums received by or accrued to a person by way of hire,
rental or similar charges for the use of movable property
in Hong Kong or the right to use movable property in
Hong Kong;

(Repealed 7 of 1975 s. 7)

sums received by or accrued to a corporation carrying
on a trade, profession or business in Hong Kong by way
of interest derived from Hong Kong; (Replaced 19 of
1986 s. 2)

sums received by or accrued to a person, other than a
corporation, carrying on a trade, profession or business
in Hong Kong by way of interest derived from Hong
Kong which interest is in respect of the funds of the
trade, profession or business; (Replaced 19 of 1986 s. 2.
Amended 17 of 1989 s. 4)

sums received by or accrued to a person as a refund to
the person of—

(1) contributions paid as an employer to a recognized
occupational retirement scheme; or

(i1) voluntary contributions paid as an employer to a
mandatory provident fund scheme,

but only to the extent that the sums are allowed as
deductions in ascertaining the person’s assessable profits
under this Part; (Replaced 4 of 1998 s. 6)

sums, not otherwise chargeable to tax under this Part,
received by or accrued to a financial institution by way
of interest which arises through or from the carrying on
by the financial institution of its business in Hong Kong,
notwithstanding that the moneys in respect of which the
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(ia)

)

(k)

™

interest 1s received or accrues are made available outside
Hong Kong; (Added 73 of 1978 s. 3)

sums, not otherwise chargeable to tax under this Part,
received by or accrued to a corporation (other than
a financial institution), by way of interest that arises
through or from the carrying on in Hong Kong by the
corporation of its intra-group financing business within
the meaning of section 16(3), even if the moneys in
respect of which the interest is received or accrues are
made available outside Hong Kong; (4dded 12 of 2016
s. 7)

sums received by or accrued to a corporation carrying
on a trade, profession or business in Hong Kong by way
of gains or profits arising in or derived from Hong Kong
from the sale or other disposal or on the redemption, on
maturity or presentment or otherwise, of a certificate of
deposit, bill of exchange or regulatory capital security;
(Replaced 19 of 1986 s. 2. Amended 12 of 2016 s. 12)

sums received by or accrued to a person, other than a
corporation, carrying on a trade, profession or business
in Hong Kong by way of gains or profits arising in or
derived from Hong Kong from the sale or other disposal
or on the redemption, on maturity or presentment or
otherwise, of a certificate of deposit, bill of exchange or
regulatory capital security where such gains or profits
are in respect of the funds of the trade, profession or
business; (Replaced 19 of 1986 s. 2. Amended 28 of
1987 s. 3; 17 of 1989 s. 4, 12 0of 2016 5. 12)

sums, not otherwise chargeable to tax under this Part,
received by or accrued to a financial institution by
way of gains or profits arising through or from the
carrying on by the financial institution of its business
in Hong Kong from the sale or other disposal or on the
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(la)

(m)

(n)

redemption, on maturity or presentment or otherwise,
of a certificate of deposit, bill of exchange or regulatory
capital security even if— (Amended 12 of 2016 s. 12)

(1) the moneys laid out for the acquisition of the
certificate, bill or security were made available
outside Hong Kong; or (Admended 12 of 2016 s. 12)

(11) the sale, disposal or redemption is effected outside
Hong Kong; (Added 19 of 1986 s. 2. Amended 28
of 1987 s. 3; 12 of 2016 5. 7)

sums, not otherwise chargeable to tax under this Part,
received by or accrued to a corporation (other than a
financial institution), by way of gains or profits arising
through or from the carrying on in Hong Kong by
the corporation of its intra-group financing business
within the meaning of section 16(3), from the sale or
other disposal or on the redemption, on maturity or
presentment or otherwise, of a certificate of deposit, bill
of exchange or regulatory capital security, even if—

(1) the moneys laid out for the acquisition of the
certificate, bill or security were made available
outside Hong Kong; or

(11) the sale, disposal or redemption is effected outside
Hong Kong; (Added 12 of 2016 s. 7. Amended 9 of
2017 s. 5)

sums received or receivable by a person as consideration
in respect of the transfer of a right to receive income, as
provided for in section 15A; and (Added 28 of 1987 s. 3.
Amended 9 of 2017 s. 5)

sums, not otherwise chargeable to tax under this Part,
received by or accrued to a corporation by way of gains
or profits (other than those arising from the sale of
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(1A)

(1B)
(1C)

capital assets) arising through or from the carrying on in
Hong Kong by the corporation of—

(1) its business of granting a right to use an aircraft
to another person (aircraft business), even if the
aircraft is used outside Hong Kong; or

(1) 1its business of managing a corporation carrying
on an aircraft business or of managing an aircraft
business, even if the aircraft concerned i1s used
outside Hong Kong. (Added 9 of 2017 s. 5)

Subsection (1)(j) or (k) shall not apply to gains or profits
arising in or derived from Hong Kong, other than gains
or profits received by or accrued to a person whose trade,
profession or business comprises or includes trading in
certificates of deposit or bills of exchange, to the extent to
which such gains or profits relate to a period prior to 1 April
1981; and gains or profits received by or accrued to any
person from the sale or other disposal or on the redemption
on maturity or presentment, on or after 1 April 1981, of
a certificate of deposit or bill of exchange purchased or
otherwise acquired by that person before that date, shall be
determined by reference to such amount as the Commissioner
may consider such certificate of deposit or bill of exchange
would have realized if it had been sold in the open market at
the close of business on 31 March 1981 and not by reference
to the amount, if any, paid by that person in so purchasing
or otherwise acquiring such certificate of deposit or bill of
exchange. (Added 30 of 1981 s. 3)

(Repealed 36 of 1984 s. 3)

Subsection (1)(f), (g), (1), (ia), (), (k), (I) and (la) applies,
subject to sections 17B, 17C, 17D, 17E, 17F and 17G, in

relation to a regulatory capital security. (Added 12 of 2016
s. 12)
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(2)

)

(3A)

4

)

Where, in ascertaining for the purposes of this Part the
profits of a trade, profession or business carried on in Hong
Kong, a deduction has been allowed for any debt incurred
for the purposes of the trade, profession or business, then, if
the whole or any part of that debt is thereafter released, the
amount released shall be deemed to be a receipt of the trade,
profession or business arising in or derived from Hong Kong
at the time when the release was effected.

Where in the basis period for any year of assessment a
financial institution was not a financial institution for the
whole of that period, in that, if the institution is a bank it was
not licensed for the whole of that period or if the institution is
a deposit-taking company it was not registered for the whole
of that period, then subsection (1)(i) and (I) shall apply only
in respect of such part of the basis period during which the
bank or deposit-taking company was licensed or registered, as
the case may be. (Added 73 of 1978 s. 3. Amended 19 of 1986
s. 2)

Section 21 of Schedule 17A (specified alternative bond

scheme and its tax treatment) provides for modifications to
subsection (1)(j), (k) and (1). (4dded 10 of 2013 5. 7)

The amendments to this section effected by the Inland
Revenue (Amendment) Ordinance 1984 (36 of 1984) shall not
have the effect of rendering chargeable to tax sums received
or accrued to any person prior to 1 April 1984 which were
not chargeable to tax immediately prior to the coming into

force of that Ordinance. (Added 36 of 1984 s. 3)

The amendments to this section effected by the Inland
Revenue (Amendment) (No. 2) Ordinance 1986 (19 of 1986)
shall apply to sums received or accrued by way of interest,
gains or profits on or after 1 April 1986, and the provisions
of this section in force immediately prior to the coming
into force of that Ordinance shall continue to apply to such
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(6)

(7)

(7A)

(8)

sums received or accrued prior to 1 April 1986 as if such
amendments had not been enacted. (Added 19 of 1986 s. 2)

The amendment made to subsection (1) by section 5(a)(ii)
of the Inland Revenue (Amendment) Ordinance 2004 (12 of
2004) does not apply to sums described in subsection (1)(ba)
which were received by or which accrued to a person before
the commencement™ of that Ordinance. (4ddded 12 of 2004
s. )

The amendments made to this section by the Inland Revenue
(Amendment) (No. 5) Ordinance 2018 (24 of 2018) do not
have the effect of rendering chargeable to tax sums received
by or accrued to a person before the day on which that
Ordinance comes into operation which were not otherwise

chargeable to tax. (4ddded 24 of 2018 s. 3)

The amendments made to this section by the Inland Revenue
(Amendment) (No. 7) Ordinance 2018 (29 of 2018) do not
have the effect of rendering chargeable to tax sums received
by or accrued to a person before the day on which that

Ordinance comes into operation which were not otherwise
chargeable to tax. (Addded 29 of 2018 s. 5)

In this section—

intellectual property (Hl#kERE) includes—

(a) copyright material;

(b) a design;

(c) a layout-design (topography) of an integrated circuit;
(d) a patent;

(e) a plant variety right;

(f) a secret process or formula; and

(g) any other property or right of a similar nature; (4dded
29 0of 2018 s. 5)
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15A.

know-how (T ZHI:H) means any industrial information or
techniques likely to assist in the manufacture or processing of
goods or materials; (Added 29 of 2018 s. 5)

organizer (ZJ% N\) means a person who obtains a performer’s
right in a performance in Hong Kong through arranging the
participation of the performer in the performance or managing
the performance;

performance (%)) has the meaning given by section 200(2) of
the Copyright Ordinance (Cap. 528);

performer (ZZ5%) has the meaning given by section 200(2) of
the Copyright Ordinance (Cap. 528); (Added 24 of 2018 s. 3.
Amended 29 of 2018 s. 5)

R&D activity (BJ12%,58))) has the meaning given by section 2 of
Schedule 45. (Added 29 of 2018 s. 5)

(Replaced 2 of 1971 s. 9. Amended 7 of 1986 s. 12)

Editorial Note:
* Commencement date: 25 June 2004.

Transfer of right to receive income
(1) Subject to subsection (3) where—

(a) aright to receive income from property is transferred by
a person to another person; and

(b) consideration has been received or is receivable in
respect of the transfer,

the amount of the consideration shall, notwithstanding the
exclusion relating to the sale of capital assets contained in
section 14, be treated as a trading receipt arising in or derived
from Hong Kong by the transferor from a trade, profession or
business carried on in Hong Kong.
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15B.

15BA.

(2)

3)

4)

The reference in subsection (1) to the amount of consideration
shall, in the case where consideration is paid or given
otherwise than in cash, be construed as a reference to the
money value of the consideration.

Subsection (1) shall not apply in relation to a transfer of a
right to receive income from property where the right arose
from the ownership by the transferor of a legal or equitable
estate or interest in the property and, before or at the time
of that transfer, the transferor also transferred that estate or
interest to the transferee.

In this section—

income (AJE) means any profits, rent, interest or royalty

chargeable to tax under Part 4;

property (W) means any property whatsoever;
right to receive income from property ({{ER1ETEUA S HIREF])

)

means a right to have income that will or may be derived
from property paid to, or applied or accumulated for the
benefit of, the person owning the right.

This section shall apply to any agreement made for the
transfer of a right to receive income from property within the
meaning of subsection (4) entered into or effected after 25
February 1987 other than an agreement made in pursuance
of a legally enforceable obligation incurred on or before that
date.

(Added 28 of 1987 s. 4. Amended E.R. I of 2012)

(Repealed 71 of 1983 5. 13)

Changes in trading stock

(D

In this section—

trade ({T73£) means a trade or business;
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trading stock (=317 ), in relation to a trade—

(2)

3)

(a) means anything (whether movable property or
immovable property) that—

(1)
(i)

is sold in the ordinary course of trade; or

would be so sold if it were mature or its
manufacture, preparation or construction were
complete; but

(b) does not include—

(1)

(i)

(iii)

materials used in the manufacture, preparation or
construction of any such thing;

any services performed in the ordinary course of
the trade; or

any article produced, or any material used, in the
performance of any such services.

If trading stock of a person’s trade is appropriated by the
person for non-trade purpose, then in calculating the profits of
the trade—

(a) the amount that the trading stock appropriated would
have realized if sold in the open market at the time of
the appropriation is brought into account as a receipt;

(b) the value of anything in fact received from the
appropriation of the trading stock is left out of account;

and

(c) the receipt referred to in paragraph (a) is treated as
arising on the date of the appropriation.

If something that belongs to a person carrying on a trade, but
that is not trading stock of the trade, becomes trading stock of
the trade, then in calculating the profits of the trade—
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4)

)

(6)

(a)

(©)

the cost of the stock is taken to be the amount that it
would have realized if sold in the open market at the
time it became trading stock of the trade;

the value of anything in fact given for it becoming
trading stock of the trade is left out of account; and

the cost referred to in paragraph (a) is treated as being
incurred on the date it became trading stock of the trade.

If trading stock of a trade is disposed of otherwise than in
the course of trade and subsection (2) does not apply, then in
calculating the profits of the trade—

(a)

(b)

(©)

the amount that the trading stock disposed of would
have realized if sold in the open market at the time of
the disposal is brought into account as the receipt;

any consideration obtained for the disposal of the
trading stock is left out of account; and

the receipt referred to in paragraph (a) is treated as
arising on the date of the disposal.

If trading stock of a trade has been acquired otherwise than in
the course of trade and subsection (3) does not apply, then in
calculating the profits of the trade—

(a)

(b)

(c)

the cost of the stock is taken to be the amount that it
would have realized if sold in the open market at the
time of the acquisition;

the value of anything in fact given for the acquisition of
the trading stock is left out of account; and

the cost referred to in paragraph (a) is treated as being
incurred on the date of the acquisition.

Subsection (4) does not apply in relation to a disposal, and
subsection (5) does not apply in relation to an acquisition,
of any trading stock if section 15C applies in relation to the
trading stock.
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(Added 27 of 2018 s. 13)

15C. Valuation of trading stock on cessation of business

Where a person ceases to carry on a trade or business in Hong
Kong the trading stock of the trade or business at the date of
cessation shall be valued for the purpose of computing the profits
in respect of which that person is chargeable to tax under this Part
as follows— (Amended 28 of 1964 s. 6; 26 of 1969 s. 12)

(a)

(b)

in the case of any such trading stock—

(1)

(i)

which is sold or transferred for wvaluable
consideration to a person who carries on or intends
to carry on a trade or business in Hong Kong; and

the cost whereof may be deducted by the purchaser
as an expense in computing the profits from
such trade or business in respect of which such
purchaser is chargeable to tax under this Part,

the value thereof shall be taken to be the amount

realized on the sale or the value of the consideration
given for the transfer; (Amended 28 of 1964 s. 6)

in the case of any other such trading stock, the value
thereof shall be taken to be the amount which it would
have realized if it had been sold in the open market at
the date of cessation.

(Added 36 of 1955 s. 22. Amended 7 of 1986 s. 12)

15D. Post-cessation receipts and payments

(D

Where a person who has ceased to carry on a trade, profession
or business in Hong Kong, receives any sum which, if it
had been received before such cessation, would have been
included in the profits of the trade, profession or business in
respect of which the person is chargeable to tax under this
Part, then to the extent to which the sum has not already been
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included in such profits that sum shall be deemed to be profits
of the trade, profession or business for the year of assessment
in which the cessation occurred.

(2) Where a person who has ceased to carry on a trade,
profession or business in Hong Kong pays any sum which,
if it had been paid before such cessation, would have been
deductible in computing the profits of the trade, profession or
business in respect of which the person is chargeable to tax
under this Part, then to the extent to which the sum has not
already been deducted in computing such profits, that sum
shall be deducted in ascertaining his profits for the year of
assessment in which the cessation occurred.

(Added 26 of 1969 s. 13. Amended 7 of 1986 s. 12)

1SE. Stock borrowing and lending
(1) This section applies where—

(a) in relation to a stock borrowing under a stock borrowing
and lending agreement, the borrower has used the
borrowed stock obtained from a lender for one or more
than one specified purpose and has effected a stock
return;

(b) if any distribution is made or a right or option is issued
in respect of the borrowed stock during the borrowing
period, regardless of whether that event occurs before or
after the borrowed stock is disposed of by the borrower
to a third party, the lender receives from the borrower
the distribution or identical property, the right or option
or an identical right or option, or a compensatory
payment equal to the value of the distribution or the
value of the right or option;

(c) the lender does not dispose of, whether by transfer,
declaration of trust or otherwise, the right to receive any
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(2)

3)

(d)

(e)

part of the total consideration payable or to be given
by the borrower under the stock borrowing and lending
agreement;

both the borrower and the lender were dealing with each
other at arm’s length in relation to the stock borrowing
and the stock return; and

the lender does not enter into the stock borrowing with
the purpose, or main purpose, of avoiding or deferring
the inclusion of any amount in profits in respect of
which the lender is chargeable to tax under this Part.

For the purpose of determining whether an amount, other
than any fee payable under a stock borrowing and lending
agreement, should be taken into account in ascertaining the
profits in respect of which a lender is chargeable to tax under
this Part in respect of a stock borrowing or a stock return, the
lender is to be treated as if—

(a) the stock borrowing, to the extent of the quantity and
description of the borrowed stock in respect of which
the stock return is subsequently made, had not been
entered into;

(b) the stock return had not been made;

(c) the lender had, at all times during the relevant borrowing
period, held the borrowed stock in respect of which the
stock return is made; and

(d) the stock which is the subject of the stock return were
the borrowed stock in respect of which the stock return
1s made.

Where—

(a) a lender receives from a borrower in relation to the

borrowed stock a distribution or identical property or a
right or option or identical property; and
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4)

)

(b) had the borrowed stock continued to be held by the
lender at all times during the borrowing period an
amount would have been included or excluded, as the
case may be, in ascertaining for a year of assessment the
profits in respect of which the lender is chargeable to tax
under this Part in respect of the distribution or the right
or option,

then an equal amount shall be likewise treated in ascertaining
the chargeable profits of the lender for that year of
assessment.

Where a lender receives from a borrower in relation to
the borrowed stock a compensatory payment in respect
of a distribution made or right or option issued during the
borrowing period, then in determining whether an amount is
to be included or excluded, as the case may be, in ascertaining
for a year of assessment the profits in respect of which the
lender is chargeable to tax under this Part in respect of the
compensatory payment, the lender is to be treated as if—

(a) the distribution had been made, or the right or option
had been issued directly to him in respect of the
borrowed stock; and

(b) he had disposed of the distribution or right or option
immediately after its making or issue, as the case may
be, for a consideration equal to that compensatory
payment.

In determining the amount, if any, other than a fee payable
under a stock borrowing and lending agreement, to be taken
into account in ascertaining the profits in respect of which
a borrower is chargeable to tax under this Part in respect
of a stock borrowing or a stock return, the borrower is to
be treated as if the stock borrowing and the stock return
respectively had been carried out for a consideration equal
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to the market value of the borrowed stock at the time of the
relevant stock borrowing.

(6) Where a person has entered into a stock borrowing and
lending agreement under which a stock borrowing has been
effected, and at the time of making an assessment of profits
tax on that person for any year of assessment the assessor is
of the opinion that the requirements specified in subsection
(1) have been or will be satisfied, the assessor may make the
assessment on the basis that this section is applicable.

(7) Where—

(a) an assessment has been made on the basis that this
section 1s applicable; and

(b) after the making of the assessment, the assessor becomes
satisfied that this section is not applicable,

then the assessor may accordingly adjust the assessment.
(8) In this section—

borrower ({5 N), borrowed stock (#:{&F:8%%), lender ({&
HN), recognized stock market (PL0]z57%511Y5), specified
purpose (F5HF%R), stock borrowing (FEZ5{EH]), stock
borrowing and lending agreement (5755 e

%) and stock return (F6777%%2), subject to subsection (9),

have the same meanings as in the Stamp Duty Ordinance
(Cap. 117); (Amended 56 of 1996 s. 2; 5 of 2002 s. 407)

borrowing period ({&F1HAR]) , in relation to any borrowed stock,
means the period commencing when that stock was borrowed
under a stock borrowing and ending when a stock return is
effected in relation to that stock;

distribution ()Jk2%) includes—
(a) an interest payment;
(b) a dividend;

Last updated date
Verified Copy 23.11.2018



Inland Revenue Ordinance

Part 4 4-122
Section 15E Cap. 112

(c) a share issued by a company to a shareholder in the
company where the share is issued as a bonus share;

(d) an amount credited by the trustee of a unit trust to a unit
holder other than by way of redemption, realization or
liquidation;

(e) a unit issued by the trustee of a unit trust;

option (ZZHERE) includes—

(a) 1n relation to a company, an option to acquire shares in
the company;

(b) in relation to a unit trust, an option to acquire units in
the unit trust;

right (FE£¥1)) includes—

(a) 1n relation to a company, a right to acquire shares in the
company or to acquire an option;

(b) in relation to a unit trust, a right to acquire units in the
unit trust or to acquire an option;

specified securities (J5§0H:575) means any of the following, not
being Hong Kong stock the sale and purchase of which
in Hong Kong are subject to the rules and practices of a
recognized stock market— (Amended 5 of 2002 s. 407)

(a) any shares, stocks, debentures, loan stocks, funds, bonds
or notes of or issued by any body, whether corporate or
unincorporate, or any government or local government
authority, or any other similar investment of any
description;

(b) any units under a unit trust scheme;

(c) any right, option or interest in or in respect of any
security referred to in paragraph (a) or (b),
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15F.

)

(10)

which the Commissioner may specify in writing, either
generally or in any particular case, for the purposes of this
section. (Added 56 of 1996 s. 2)

For the purposes of construing a term by reference to the
Stamp Duty Ordinance (Cap. 117) in subsection (8), a
reference in the corresponding term in the Stamp Duty
Ordinance (Cap. 117) to “Hong Kong stock™ or to “Hong
Kong stock the sale and purchase of which in Hong Kong
are subject to the rules and practices of a recognized stock
market”, is construed as including a reference to specified
securities that the Commissioner has specified under
subsection (8). (Added 56 of 1996 s. 2. Amended 5 of 2002
s. 407)

For the purpose of the definition of specified securities in
subsection (8), the terms Hong Kong stock, unit and unit

trust scheme have the same meanings as in the Stamp Duty
Ordinance (Cap. 117). (Added 56 of 1996 s. 2)

(Added 71 of 1994 s. 2)

Sums derived from intellectual property by non-Hong Kong
resident associates

(D

(2)

For the purposes of this section, a person makes value
creation contributions in relation to any intellectual property
if the person has made contributions in relation to the
intellectual property through—

(a) performing the functions of and assuming risks relating
to the development, enhancement, maintenance,
protection or exploitation of the intellectual property; or

(b) providing assets in and assuming risks relating to the
development, enhancement, maintenance, protection or
exploitation of the intellectual property.

This section applies if—
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3)

4)

)

(a) a person has made value creation contributions in Hong
Kong in relation to any intellectual property;

(b) a sum (relevant sum) accrues to an associate of the
person, or is received by or for the benefit of the
associate, in respect of—

(1) the exhibition or use of, or a right to exhibit or use,
(whether in or outside Hong Kong) the intellectual
property; or

(i1) the imparting or undertaking to impart knowledge
directly or indirectly connected with the use
(whether in or outside Hong Kong) of the
intellectual property; and

(c) the associate is a non-Hong Kong resident person.

The part of the relevant sum that is attributable to the
person’s value creation contributions in Hong Kong
(attributable amount) is to be regarded as a trading receipt
arising in or derived from Hong Kong by the person from a
trade, profession or business carried on in Hong Kong and the
person is accordingly chargeable to profits tax in respect of
the attributable amount.

The associate is not to be chargeable to profits tax in respect
of the attributable amount.

In this section—

associate (fE¥#7) has the meaning given by section 20AC(6);
intellectual property (H1#kZEE) means—

(a) cinematograph or television film or tape, any sound
recording, any advertising material connected with such
film, tape or recording; or

(b) patent, design, trade mark, copyright material, layout-
design (topography) of an integrated circuit, performer’s
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right, plant variety right, secret process or formula, or
other property or right of a similar nature;
non-Hong Kong resident person (FELEEfEE A1) has the
meaning given by section S0AAC(1);
performer (F=534) has the meaning given by section 200(2) of
the Copyright Ordinance (Cap. 528).
(Added 27 of 2018 s. 14)
16. Ascertainment of chargeable profits

(D

In ascertaining the profits in respect of which a person is
chargeable to tax under this Part for any year of assessment
there shall be deducted all outgoings and expenses to the
extent to which they are incurred during the basis period for
that year of assessment by such person in the production of
profits in respect of which he is chargeable to tax under this
Part for any period, including—

(a)

(b)

where the condition for the application of this paragraph
is satisfied under subsection (2), and subject to
subsections (2A), (2B), (2C), (2CA) and (2CC), sums
payable by such person by way of interest on any
money borrowed by him for the purpose of producing
such profits, and sums payable by such person by way
of legal fees, procuration fees, stamp duties and other
expenses in connection with such borrowing; (Replaced
20f 1971 s. 11. Amended 36 of 1984 s. 4, 12 of 2004 s. 6,
12 0f 2016 5. 8)

rent paid by any tenant of land or buildings occupied by
him for the purpose of producing such profits, but not
exceeding, in the case of rent paid to the tenant’s spouse,
or by a partnership to one or more of the partners
thereof or to a spouse of any such partner, an amount
equal to the assessable value of the land or buildings;
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(©)

(d)

(Amended 76 of 1975 s. 8; 8 of 1983 s. 11; 71 of 1983
s. 14)

subject to subsection (2J) and section 50AA, tax of
substantially the same nature as tax imposed under
this Ordinance, proved to the satisfaction of the
Commissioner to have been paid elsewhere, whether
by deduction or otherwise, by any corporation or by a
person other than a corporation who carries on a trade,
profession or business in Hong Kong, during the basis
period for the year of assessment in respect of profits
chargeable to tax by virtue of section 15(1)(f), (g), (1),
(1a), (§), (k), (1) or (la); (Amended 7 of 1986 s. 12; 19
of 1986 s. 3; 63 of 1997 s. 2(a); 12 of 2016 s. 8; 27 of
2018 s. 4)

bad debts incurred in any trade, business or profession,
proved to the satisfaction of the assessor to have
become bad during the basis period for the year of
assessment, and doubtful debts to the extent that they
are respectively estimated to the satisfaction of the
assessor to have become bad during the said basis
period notwithstanding that such bad or doubtful debts
were due and payable prior to the commencement of the
said basis period:

Provided that—

(1) deductions under this paragraph shall be limited
to debts which were included as a trading receipt
in ascertaining the profits, in respect of which the
person claiming the deduction is chargeable to tax
under this Part, of the period within which they
arose, and debts in respect of money lent, in the
ordinary course of the business of the lending of
money within Hong Kong, by a person who carries
on that business; (Amended 7 of 1986 s. 12)
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(1A)

(e)

()

(2

*(ga)

(gb)

(h)

(i1) all sums recovered during the said basis period on
account of amounts previously allowed in respect
of bad or doubtful debts shall for the purposes
of this Ordinance be treated as part of the profits
of the trade, business or profession for that basis
period;

expenditure incurred in the repair of any premises, plant,
machinery, implement, utensil or article employed in the
production of such profits;

expenditure incurred in the replacement of any
implement, utensil or article employed in the production
of such profits:

Provided that no allowances have been or shall be
made under the provisions of Part 6 in respect of such
implement, utensil or article;

despite section 17, a sum expended for the registration
of a trade mark or design, or the registration or grant
of a patent or plant variety right, used in the trade,
profession or business which produces such profits;
(Replaced 26 of 1969 s. 14. Amended 52 of 1997 s. 160,
24 0f 2018 s. 4, 29 of 2018 s. 6)

the payments and expenditure specified in sections
16AA, 16C, 16E, 16EA, 16F, 16G and 161, as provided
in those sections; (Added 35 of 1965 s. 9. Amended 56
of 1993 5. 9; 31 of 1998 s. 8 32 of 1998 s. 6; 21 of
2011 s. 4; 29 of 2018 5. 6)

despite section 17, any deduction allowed under section
16B; (Added 29 of 2018 s. 6)

such other deductions as may be prescribed by any rule
made under this Ordinance.

In computing the amount of deduction of a person’s outgoings
and expenses for the purposes of subsection (1), if—

Last updated date
Verified Copy 23.11.2018



Part 4
Section 16

Inland Revenue Ordinance

4-134
Cap. 112

(IB)

(1C)

(ID)

(a) the person is a connected person of a corporation;

(b) a sum is payable by the person to the corporation,
whether directly or through an interposed person; and

(c) the sum is included in the assessable profits of the
corporation chargeable at a reduced tax rate under
section 14B(1), 14D(1), 14H(1) or 14J(1) for a year of
assessment, (Amended 27 of 2018 s. 30)

the amount of deduction in respect of the sum is to be reduced
such that the profits tax payable by the person is increased
by reference to the amount of the reduction in the profits tax
payable by the corporation in respect of the sum for the year

of assessment or any subsequent year of assessment. (4dded
90f 2017 s. 6)

However, subsection (1A) does not apply in relation to a
person for a year of assessment if, had the sum mentioned in
subsection (1A)(b) not been so payable, it would have been
included in the assessable profits of the person chargeable at a

reduced rate under section 14B(1), 14D(1), 14H(1) or 14J(1)
for the year of assessment. (Added 27 of 2018 s. 30)

For subsection (1A), a person is a connected person of a
corporation if the person is—

(a) an associated corporation of the corporation; or
(b) a person (other than a corporation)—
(1) over whom the corporation has control,
(i1) who has control over the corporation; or

(i11) who is under the control of the same person as is
the corporation. (Added 27 of 2018 s. 30)

For subsection (1A), a person is also a connected person of
a corporation in relation to a case where a sum is included in
the corporation’s assessable profits chargeable at a reduced
rate under section 14H(1) or 14J(1) for a year of assessment
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(2)

if the person is a partnership in which the corporation or its
associate (as defined by section 14G(1)) is a partner. (Addded
27 of 2018 s. 30)

The condition for the application of subsection (1)(a) is
satisfied if— (Amended 12 of 2004 s. 6)

(a)
(b)

(c)

(d)

(e)

the money has been borrowed by a financial institution;

the money has been borrowed by a public utility
company specified in Schedule 3 at a rate of interest not

exceeding the rate specified by the Financial Secretary
by notice in the Gazette; (Admended 17 of 1989 s. 5)

the money has been borrowed from a person other than
a financial institution or an overseas financial institution
and the sums payable by way of interest are chargeable
to tax under this Ordinance;

the money has been borrowed from a financial
institution or an overseas financial institution; (Replaced

12 0f 2004 5. 6)

the money has been borrowed wholly and exclusively to
finance—

(1) capital expenditure incurred by the borrower on the
provision of—

(A) any machinery or plant, where the expenditure
qualifies for an allowance under Part 6;

(B) any machinery or plant for R&D activities
within the meaning of section 2 of Schedule
45, where the expenditure may be deducted
under section 16B; (Admended 29 of 2018 s.6)

(C) a prescribed fixed asset (as defined in section
16G(6)), where the expenditure may be
deducted under section 16G; or

Last updated date
Verified Copy 23.11.2018



Part 4
Section 16

Inland Revenue Ordinance

4-138
Cap. 112

(i1)

(D) any environmental protection machinery or
environment-friendly vehicle (as defined in
section 16H(1)), where the expenditure may
be deducted under section 16I; or (Replaced
4 0f 2010 s. 4. Amended 10 of 2010 s. 2)

the purchase of trading stock by the borrower,
where the trading stock purchased is used by the
borrower in the production of profits chargeable to
tax under this Part,

and—

(iii)
(iv)

the lender is not an associate of the borrower; and

where the lender is a trustee of a trust estate or a
corporation controlled by such a trustee, neither
the trustee nor the corporation nor any beneficiary
under the trust is the borrower or an associate of
the borrower; (Replaced 12 of 2004 s. 6. Amended
12 0f 2016 s. 8)

(f) the borrower is a corporation and the deduction claimed
is in respect of interest payable by it—

(1)

(i)

on debentures listed on a stock exchange in Hong
Kong or on any other stock exchange recognized
by the Commissioner for the purposes of this
subparagraph;

on instruments (other than debentures described in
subparagraph (1))—

(A) 1ssued bona fide and in the course of carrying
on business and marketed in Hong Kong
or in a major financial centre outside Hong
Kong recognized by the Commissioner for
the purposes of this sub-subparagraph; or
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(iii)

(B) 1issued pursuant to any agreement or
arrangements, where the issue of an
advertisement, invitation or document in
respect of the agreement or arrangements
has been authorized by the Securities and
Futures Commission under section 105 of the
Securities and Futures Ordinance (Cap. 571),
and the advertisement, invitation or document
has been issued to the public; or

on money borrowed from an associated corporation
of the borrower, where the money borrowed in
the hands of the associated corporation arises
entirely from the proceeds of an issue by the
associated corporation of debentures described in
subparagraph (i) or of instruments described in
subparagraph (ii), in an amount not exceeding the
interest payable by the associated corporation to
the holders of such debentures or instruments; or
(Replaced 12 of 2004 s. 6. Amended 12 of 2016
s. 8)

(g) the borrower is a corporation carrying on in Hong Kong
an intra-group financing business and—

(i)

(i)

(111)

the deduction claimed is in respect of interest
payable by it on money borrowed from a non-
Hong Kong associated corporation (lender) in the
ordinary course of that business;

the lender is, in respect of the interest, subject to
a similar tax in a territory outside Hong Kong at a
rate that is not lower than the reference rate; and

the lender’s right to use and enjoy that interest is
not constrained by a contractual or legal obligation
to pass that interest to any other person, unless
the obligation arises as a result of a transaction
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(2AA)

(2A)

between the lender and a person other than the
borrower dealing with each other at arm’s length.

Note—

See subsection (21) for elaboration on how a person is regarded as
subject to a tax at a certain rate and the meanings of similar tax and

reference rate. (Added 12 of 2016 s. 8)

Subsections (1)(a) and (2)(a) apply, subject to sections 17B,
17C, 17D, 17E, 17F and 17G, in relation to a sum payable
by a financial institution in respect of a regulatory capital
security issued by the financial institution. (Added 12 of 2016
s. 13)

Where—

(a) the condition for the application of subsection (1)(a) is
satisfied under subsection (2)(c), (d) or (e);

(b) at any time during the basis period of the borrower for
the year of assessment concerned, the payment of any
sum payable by way of principal or interest in respect of
the money borrowed is secured or guaranteed, whether
wholly or in part and whether directly or indirectly, by a
deposit or loan made by the borrower or an associate of
the borrower with or to—

(1) the lender or an associate of the lender;

(1) a financial institution or an associate of a financial
institution; or

(i11) an overseas financial institution or an associate of
an overseas financial institution; and

(c) any sum payable by way of interest on the deposit or
loan is not chargeable to tax under this Ordinance,

the amount of the deduction which, but for this subsection
and subsections (2B), (2C) and (2CA), would have been
allowed under subsection (1)(a) for the year of assessment
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(2B)

concerned in respect of sums payable by the borrower by way
of interest on the money borrowed shall be reduced, having
regard to the sum payable by way of interest on the deposit
or loan, by an amount calculated on such basis as is most
reasonable and appropriate in the circumstances of the case.
(Added 12 of 2004 s. 6. Amended 12 of 2016 s. 8)

Where—

(a) the condition for the application of subsection (1)(a) is
satisfied under subsection (2)(c), (d) or (e); and

(b) at any time during the basis period of the borrower for
the year of assessment concerned, arrangements are in
place, whether between the borrower and the lender or
otherwise, whereby any sum payable by way of interest
on the money borrowed or on any part of the money
borrowed is payable, whether directly or through any
interposed person, to the borrower or to a person (other
than the lender) who is connected with the borrower
and in either case the borrower or the person, as the
case may be, is not an excepted person as defined in
subsection (2E)(c),

the amount of the deduction which, but for this subsection
and subsections (2A) , (2C) and (2CA), would have been
allowed under subsection (1)(a) for the year of assessment
concerned in respect of sums payable by the borrower by way
of interest on the money borrowed or on the relevant part of
the money borrowed, as the case may be, shall be reduced
by an amount calculated in accordance with the following
formula— (Amended 12 of 2016 s. 8)

A

B €
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where: A means the total number of days during the

basis period of the borrower for the year of
assessment concerned, at the end of each of
which the principal in respect of the money
borrowed or in respect of the relevant part
of the money borrowed, as the case may
be, is outstanding and the arrangements are
in place;

B means the total number of days during the
basis period of the borrower for the year of
assessment concerned, at the end of each of
which the principal in respect of the money
borrowed or in respect of the relevant part
of the money borrowed, as the case may
be, is outstanding; and

C means the total amount of sums payable
by the borrower by way of interest on the
money borrowed or on the relevant part
of the money borrowed, as the case may
be, which, but for this subsection and
subsections (2A) , (2C) and (2CA), would
have been deductible under subsection
(1)(a) for the year of assessment concerned.
(Added 12 of 2004 s. 6. Amended 12 of
2016 s. 8)

(2C)  Subject to subsection (2G), where—

(a) the condition for the application of subsection (1)(a) is
satisfied under subsection (2)(f); and

(b) at any time during the basis period of the borrower for
the year of assessment concerned, arrangements are in
place, whether between the borrower and the holders of
the debentures or instruments concerned or otherwise,
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whereby any sum payable by way of interest on the
debentures or instruments concerned or on any interest
in the debentures or instruments concerned is payable,
whether directly or through any interposed person, to
the borrower or to a person who is connected with the
borrower and in either case the borrower or the person,
as the case may be, is not an excepted person as defined
in subsection (2F)(c),

the amount of the deduction which, but for this subsection
and subsections (2A) , (2B) and (2CA), would have been
allowed under subsection (1)(a) for the year of assessment
concerned in respect of— (Amended 12 of 2016 s. 8)

(©)

(d)

(where the condition for the application of subsection
(1)(a) 1s satisfied under subsection (2)(f)(i) or (i1)) the
sum payable by the borrower by way of interest on the
debentures or instruments concerned or on the relevant
interest in the debentures or instruments concerned, as
the case may be; or

(where the condition for the application of subsection
(1)(a) is satisfied under subsection (2)(f)(ii1)) the sum
payable by the borrower by way of interest on money
borrowed from the associated corporation, being money
arising entirely from the proceeds of the issue of the
debentures or instruments concerned or of the relevant
interest 1n the debentures or instruments concerned, as
the case may be,

shall be reduced by an amount calculated in accordance with
the following formula—

X

R
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where: X
Y
Z

means the total number of days during the
basis period of the borrower for the year
of assessment concerned, at the end of
each of which the principal in respect of
the debentures or instruments concerned
or in respect of the relevant interest in the
debentures or instruments concerned, as
the case may be, is outstanding and the
arrangements are in place;

means the total number of days during the
basis period of the borrower for the year
of assessment concerned, at the end of
each of which the principal in respect of
the debentures or instruments concerned
or in respect of the relevant interest in the
debentures or instruments concerned, as the
case may be, is outstanding; and

means the total amount of sums referred
to in paragraph (c) or (d), as the case may
be, which, but for this subsection and
subsections (2A), (2B) and (2CA), would
have been deductible under subsection
(1)(a) for the year of assessment concerned.
(Added 12 of 2004 s. 6. Amended 12 of
2016 5. 8)

(2CA) Where the condition for the application of subsection (1)(a) is
satisfied under subsection (2)(g), the application of subsection
(1)(a) is nevertheless qualified by subsection (2CB) if—

(a) at any time during the basis period of the borrower for
the year of assessment concerned, arrangements are in
place, whether between the borrower and the lender or
otherwise, by which any sum payable by way of interest
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on the money borrowed or on any part of the money
borrowed is payable, whether directly or through any
interposed person, to a related person; and

(b) the related person is, in respect of the sum—

(1) neither subject to profits tax in Hong Kong, nor
subject to a similar tax in any territory outside
Hong Kong; or

(i1) subject to profits tax in Hong Kong, or subject to
a similar tax in a territory outside Hong Kong, but
no rate at which the person is subject to such tax is
equal to or higher than the reference rate.

Note—

See subsection (2I) for elaboration on how a person is regarded as
subject to a tax at a certain rate and the meanings of similar tax,

reference rate and related person. (Added 12 of 2016 s. 8)

(2CB) For the purposes of subsection (2CA), the amount of the
deduction that, but for subsections (2A), (2B), (2C) and (2CA),
would have been allowed under subsection (1)(a) for the year
of assessment concerned in respect of sums payable by the
borrower by way of interest on the money borrowed or on the
relevant part of the money borrowed, as the case may be, is
to be reduced by an amount calculated in accordance with the
following formula—

A
B <€
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(2CC)

where:

A

means the total number of days during the
basis period of the borrower for the year of
assessment concerned, at the end of each of
which the principal in respect of the money
borrowed or in respect of the relevant part
of the money borrowed, as the case may
be, is outstanding and the arrangements
mentioned in subsection (2CA)(a) are in
place;

means the total number of days during the
basis period of the borrower for the year of
assessment concerned, at the end of each of
which the principal in respect of the money
borrowed or in respect of the relevant part
of the money borrowed, as the case may
be, is outstanding; and

means the total amount of sums payable
by the borrower by way of interest on the
money borrowed or on the relevant part of
the money borrowed, as the case may be,
that, but for subsections (2A), (2B), (2C)
and (2CA), would have been deductible
under subsection (1)(a) for the year of
assessment concerned. (Added 12 of 2016
s. 8)

Where a deduction under subsection (1)(a) is claimed, by
virtue of subsection (2)(g), for a year of assessment in respect
of interest payable on money borrowed by a corporation, no
deduction is to be allowed in respect of the interest if the
Commissioner is satisfied that the main purpose, or one of the

main purposes, of the borrowing of the money is to utilize

a loss to avoid, postpone or reduce any liability, whether of
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(2CD)

loss

(2D)

(2E)

the corporation or another person, to profits tax under this
Ordinance. (Added 12 of 2016 s. 8)

In subsection (2CC)—

(E51E)——

(a) means a loss sustained by a related person within the
meaning of subsection (2I)(d)(i1)) or (ii1) in a trade,
profession or business, whether in Hong Kong or
elsewhere; and

(b) includes any balance of such loss. (Added 12 of 2016
s. 8)

For the purposes of subsection (2A), if a deposit or loan is
made by a trustee of a trust estate or a corporation controlled
by such a trustee, the deposit or loan shall be deemed to have
been made by each of the trustee, the corporation and the
beneficiary under the trust. (Added 12 of 2004 s. 6)

For the purposes of subsections (2B) and (2CA)— (Amended
12 0f 2016 5. 8)

(a) any reference in those subsections to any sum payable
by way of interest on the money borrowed or on any
part of the money borrowed, however described, shall be
construed as including a reference to any sum payable
by way of principal or interest in respect of any other
loan, where the payment of such sum is— (Admended 12
of 2016 s. 8)

(1) secured or guaranteed, whether wholly or in part
and whether directly or indirectly, by any sum
payable by way of principal or interest in respect
of the money borrowed or in respect of any part of
the money borrowed; or

(11) conditional, whether wholly or in part and whether
directly or indirectly, on the payment of any sum
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(b)

(c)

payable by way of principal or interest in respect
of the money borrowed or in respect of any part of
the money borrowed;

if any sum payable by way of interest on the money
borrowed or on any part of the money borrowed, as
construed in accordance with paragraph (a), is payable,
whether directly or through any interposed person, to
a trustee of a trust estate or a corporation controlled
by such a trustee, such sum shall be deemed to be so
payable to each of the trustee, the corporation and the
beneficiary under the trust; and

excepted person ([79N N\ 1) means—

(1) a person who is chargeable to tax under this
Ordinance in respect of any sum payable by way
of interest on the money borrowed or on any part
of the money borrowed, as construed in accordance
with paragraph (a);

(i1) 1in the case of a person (other than the lender) who
1s connected with the borrower—

(A) a person who is entitled to any sum referred
to in subparagraph (i) in the capacity of—

(I) a person acting as a trustee of a trust
estate or holding property belonging
to others pursuant to the terms of
a contract, where the person is not
beneficially entitled to the sum in
question;

(IT) a beneficiary of a unit trust to which
section 26A(1A)(a)(i) or (i1) applies,
where the sum in question is payable to
a trustee of the unit trust in respect of a
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(a)

(B)
(©)

(D)

(111

specified investment scheme referred to
in section 26 A(1A)(b); or

a member of a retirement scheme which
is either a recognized retirement scheme
or a substantially similar retirement
scheme established outside Hong Kong,
where the Commissioner is satisfied
that the latter scheme complies with the
requirements of a supervisory authority
within an acceptable regulatory regime;

a public body;

a body corporate, where the Government
owns beneficially more than half of the issued
share capital of that body corporate for the
time being; or (Amended 28 of 2012 ss. 912
& 920)

a financial institution or an overseas financial
institution. (Added 12 of 2004 s. 6)

(2F) For the purposes of subsection (2C)—

any reference in that subsection to any sum payable
by way of interest on the debentures or instruments
concerned or on any interest in the debentures or
instruments concerned, however described, shall be
construed as including a reference to any sum payable
by way of principal or interest in respect of any other
loan, where the payment of such sum is—

(i)

secured or guaranteed, whether wholly or in part
and whether directly or indirectly, by any sum
payable by way of principal or interest in respect
of the debentures or instruments concerned or
in respect of any interest in the debentures or
instruments concerned; or
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(b)

(©)

(1) conditional, whether wholly or in part and whether
directly or indirectly, on the payment of any sum
payable by way of principal or interest in respect
of the debentures or instruments concerned or
in respect of any interest in the debentures or
instruments concerned;

if any sum payable by way of interest on the debentures
or instruments concerned or on any interest in the
debentures or instruments concerned, as construed in
accordance with paragraph (a), is payable, whether
directly or through any interposed person, to a trustee
of a trust estate or a corporation controlled by such a
trustee, such sum shall be deemed to be so payable to
each of the trustee, the corporation and the beneficiary
under the trust; and

excepted person ([#49 A1) means—

(1) a person who is chargeable to tax under this
Ordinance in respect of any sum payable by
way of interest on the debentures or instruments
concerned or on any interest in the debentures or
instruments concerned, as construed in accordance
with paragraph (a);

(i1) 1in the case of a person who is connected with the
borrower—

(A) a person who is entitled to any sum referred
to in subparagraph (i) in the capacity of—

(I) a person acting as a trustee of a trust
estate or holding property belonging
to others pursuant to the terms of
a contract, where the person is not
beneficially entitled to the sum in
question;
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2G)

(2H)

(IT) a beneficiary of a unit trust to which
section 26A(1A)(a)(i) or (i1) applies,
where the sum in question is payable to
a trustee of the unit trust in respect of a
specified investment scheme referred to

in section 26 A(1A)(b); or

(IT1) a member of a retirement scheme which
is either a recognized retirement scheme
or a substantially similar retirement
scheme established outside Hong Kong,
where the Commissioner is satisfied
that the latter scheme complies with the
requirements of a supervisory authority
within an acceptable regulatory regime;

(B) a public body;

(C) a body corporate, where the Government
owns beneficially more than half of the issued
share capital of that body corporate for the
time being; or (Amended 28 of 2012 ss. 912
& 920)

(D) a financial institution or an overseas financial
institution. (Added 12 of 2004 s. 6)

Subsection (2C) shall not apply where under the relevant
arrangements, the relevant sum payable by way of interest on
the debentures or instruments concerned or on any interest
in the debentures or instruments concerned is payable to a
market maker who, in the ordinary course of conduct of his
trade, profession or business in respect of market making,
holds such debentures or instruments or such interest for the
purpose of providing liquidity thereof. (Added 12 of 2004 s. 6)

R

In subsection (2G), market maker (Ti35i157) means a
person who—
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(2D

(b)

(©)

is licensed or registered for dealing in securities under
the Securities and Futures Ordinance (Cap. 571) or
authorized to do so by a regulatory authority in a
major financial centre outside Hong Kong recognized
by the Commissioner for the purposes of subsection

2)(DD)(A);
in the ordinary course of conduct of his trade, profession
or business in respect of market making holds himself

out as being willing to buy and sell securities for his
own account and on a regular basis; and

is actively involved in market making in securities
issued by a wide range of unrelated institutions. (Added
12 of 2004 s. 6)

For the purposes of this subsection and subsections (2)(g) and
(2CA)—

(a)

a person is, in respect of an interest or a sum, subject to
a tax at a certain rate in a territory if the Commissioner
is satisfied that—

(1) for a similar tax in a territory outside Hong
Kong as mentioned in subsections (2)(g)(i1) and
(2CA)(b)(1) and (ii)—tax of that nature has been
paid or will be paid, whether by deduction or
otherwise, at that rate by that person in respect of
the interest or sum concerned in that territory as
required by the laws of that territory; or

(11) for profits tax in Hong Kong as mentioned in
subsection (2CA)(b)(i1) and (i1)—profits tax under
this Ordinance has been paid or will be paid at that
rate by that person in respect of the sum concerned
in Hong Kong;
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(b) similar tax (H{FRTE) means a tax that is of
substantially the same nature as profits tax under this
Ordinance;

(¢) reference rate (275 F13%) means—

(1)

(i)

the rate specified in Schedule 8 for the year of
assessment concerned; or

if section 14D(1) applies in respect of the borrower
for the year of assessment concerned, the rate
applicable under that section; and

(d) related person (7587 N\ 1) means—

(1)
(i)

(iii)

the borrower;

a person (other than the lender) who is connected
with the borrower; or

a person (other than the borrower) who is
connected with the lender. (Added 12 of 2016 s. §)

(2J)  Subsection (1)(c) does not apply in relation to any tax paid in
a territory by a person in respect of profits referred to in that
subsection if—

(a) the territory is a DTA territory (as defined by section
48A); and

(b) under section 50, tax payable in the territory by a Hong
Kong resident person in respect of the profits is to be
allowed as a credit against tax payable in Hong Kong by
the Hong Kong resident person in respect of the profits.

(Added 27 of 2018 s. 4)
(3) In this section— (Amended 12 of 2004 s. 6)

associate (f8¥#5), in relation to a person, means—

(a) where the person is a natural person—

(1)

a relative of the person;
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(i)

(iii)
(iv)

v)

a partner of the person and any relative of that
partner;

a partnership in which the person is a partner;

any corporation controlled by the person, by a
partner of the person or by a partnership in which
the person is a partner;

any director or principal officer of any such
corporation as is referred to in subparagraph (iv);

(b) where the person is a corporation—

(1)
(i)

(iii)

(iv)

any associated corporation;

any person who controls the corporation and any
partner of such person, and, where either such
person is a natural person, any relative of such
person;

any director or principal officer of that corporation
or of any associated corporation and any relative
of any such director or officer;

any partner of the corporation and, where such
partner is a natural person, any relative of such
partner;

(c) where the person is a partnership—

(1)

any partner of the partnership and where such
partner 1s a partnership any partner of that
partnership, any partner with the partnership in
any other partnership and where such partner is
a partnership any partner of that partnership and
where any partner of, or with, or in any of the
partnerships mentioned in this subparagraph is a
natural person, any relative of such partner;
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(1) any corporation controlled by the partnership or by
any partner thereof or, where such a partner is a
natural person, any relative of such partner;

(i11) any corporation of which any partner is a director
or principal officer;

(iv) any director or principal officer of a corporation
referred to in subparagraph (ii);

associated corporation (FH#AHE]), in relation to a person,
means—

(a) a corporation over which the person has control;
(b) if the person is a corporation—
(1) a corporation which has control over the person; or

(1) a corporation which is under the control of the
same person as is the first-mentioned person;

beneficiary under the trust ({S5THV~%5 ) means any person
who benefits or is capable (whether by the exercise of a
power of appointment or otherwise) of benefiting under a
trust estate, either directly or through any interposed person,
or who is able or might reasonably be expected to be able,
whether directly or indirectly, to control the activities of the
trust estate or the application of its corpus or income;

intra-group financing business (FEE NI ESETS), in relation to
a corporation, means the business of the borrowing of money
from and lending of money to its associated corporations;
(Added 12 of 2016 s. 8)

non-Hong Kong associated corporation (JEE BN ZAE) means
an associated corporation that does not carry on any trade,
profession or business in Hong Kong; (Added 12 of 2016 s. &)

overseas financial institution (JE9MNVT5HS) means a person
carrying on the business of banking or deposit-taking outside
Hong Kong other than a person whom the Commissioner has,
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in accordance with the powers vested in him by subsection (4),
determined shall not be recognized for the purposes of this

section as an overseas financial institution; (4dmended 12 of
2004 s. 6)

principal officer (£ Z ¥ =) means—

(a) a person employed by a corporation who, either alone
or jointly with one or more other persons, is responsible
under the immediate authority of the directors for the
conduct of the business of the corporation; or

(b) a person so employed who, under the immediate
authority of a director of the corporation or a person
to whom paragraph (a) applies, exercises managerial
functions in respect of the corporation;

relative (&) means the spouse, parent, child, brother or sister
of the relevant person, and, in deducing such a relationship,
an adopted child shall be deemed to be a child both of the
natural parents and the adopting parent and a step child to be
the child of both the natural parents and of any step parent.
(Replaced 63 of 1997 s. 2)

(3A) In this section—

(a) a corporation shall be regarded as being controlled by a
person if the person has the power to secure—

(1) by means of the holding of shares or the possession
of voting power in or in relation to that or any
other corporation; or

(11) by virtue of any power conferred by the articles of
association or any other document regulating that
or any other corporation,

that the affairs of the first-mentioned corporation are
conducted in accordance with his wishes; and
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(3B)

3C)

4

(b) a person (other than a corporation) shall be regarded as
being controlled by another person if the first-mentioned
person is accustomed or under an obligation, whether
express or implied, and whether or not enforceable or
intended to be enforceable by legal proceedings, to
act, 1n relation to his investment or business affairs, in
accordance with the directions, instructions or wishes of
that other person. (Added 12 of 2004 s. 6)

In this section, a person is regarded as being connected with a
borrower if the person is— (Amended 12 of 2016 s. §)

(a) an associated corporation of the borrower; or (Amended
12 0f 2016 5. 8)

(b) a person (other than a corporation)—
(1) who controls the borrower;
(1) who 1s controlled by the borrower; or

(i11) who is under the control of the same person as is
the borrower. (Added 12 of 2004 s. 6)

In this section, a person is regarded as being connected with a
lender if the person 1s—

(a) an associated corporation of the lender; or
(b) a person (other than a corporation)—

(1) who controls the lender;

(11)) who is controlled by the lender; or

(i11) who 1s under the control of the same person as is
the lender. (Added 12 of 2016 s. 8)

The Commissioner may for the purposes of this section
determine that a person shall not be recognized as an
overseas financial institution if he is of the opinion that that
person’s banking or deposit-taking business i1s not adequately
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(4A)

)

(3A)

supervised by a supervisory authority. (Added 36 of 1984 s. 4.
Amended 12 of 2004 s. 6)

Sections 21 and 22 of Schedule 17A (specified alternative

bond scheme and its tax treatment) provide for modifications
to subsection (2)(f). (Added 10 of 2013 s. 8)

The amendments to this section effected by the Inland
Revenue (Amendment) Ordinance 1984 (36 of 1984) shall not
have the effect of disallowing any deduction under subsection
(1)(a) which could lawfully have been made immediately
prior to the coming into force of that Ordinance where the
deduction is in respect of sums payable prior to 1 April 1984.
(Added 36 of 1984 s. 4. Amended 7 of 1986 s. 4)

The amendments made to this section by section 6(a), (b),
(c), (d), (e) and (f) of the Inland Revenue (Amendment)
Ordinance 2004 (12 of 2004) (the Amendment Ordinance)
do not apply to sums described in subsection (1)(a) which
were incurred—

(a) before the commencement# of the Amendment
Ordinance;

(b) under a transaction which was the subject of
an application for advance clearance made to
the Commissioner before 1 April 1998, and the
Commissioner has before the commencement# of the
Amendment Ordinance expressed the opinion that the
transaction would not fall within the terms of section
61A; or

(c) under an arrangement which was the subject of
an application made to the Commissioner under
section 88A, and the Commissioner has before the
commencement” of the Amendment Ordinance made a
ruling under that section that the arrangement would not
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16A.

fall within the terms of section 61A. (Added 12 of 2004
s. 6)

(5B) The amendment made to subsection (1)(g) by the Inland

Revenue (Amendment) (No. 5) Ordinance 2018 (24 of 2018)
applies only in relation to a year of assessment beginning on
or after 1 April 2018. (Added 24 of 2018 s. 4)

(6) The Chief Executive in Council may, by notice in the Gazette,
amend Schedule 3. (Added 17 of 1989 s. 5. Amended 12 of
1999 s. 3)

(7) The Secretary for Financial Services and the Treasury may
by order published in the Gazette amend the definition of
reference rate in subsection (21)(c). (Added 12 of 2016 s. 8)

(Replaced 28 of 1964 s. 7. Amended 35 of 1965 s. 9; 12 of 2004 s. 6,
ER. 10f2012)

Editorial Note:

* The amendment made by Ord. No. 31 of 1998 to section 16(1)(ga)
applies in relation to the year of assessment commencing on 1 April
2000 and to all subsequent years of assessment. (37 of 1998 s. 2(2);
L.N. 175 of 2000)

# Commencement date: 25 June 2004.

Special payment under an approved retirement scheme
allowable as a deduction

(1) Subject to section 17(1)(k), where a person carrying on a
trade, profession or business in Hong Kong makes a payment
which is either— (Amended 7 of 1986 s. 12)

(a) a contribution, other than an ordinary annual
contribution, to a fund duly established under a
recognized occupational retirement scheme; or
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(b) a premium, other than an ordinary annual premium, in
respect of a contract of insurance under a recognized
occupational retirement scheme; or (Amended 4 of 1998
s. 6)

(c) a contribution, other than regular contributions, paid to
a mandatory provident fund scheme, (Added 4 of 1998
s. 6)

such payment shall, to the extent that it is made in respect
of individuals employed by such person for the purposes of
producing profits in respect of which he is chargeable to tax
under this Part and that it is not excessive in view of all the
relevant circumstances, be deemed to be an expense wholly
and exclusively incurred in the production of such profits and
shall be allowed as a deduction therefrom in accordance with
subsection (2). (Amended 76 of 1993 s. 6)

(2) For the purpose of making the deduction provided for in
subsection (1), one fifth part of the payment shall be deemed
to have been expended during the basis period in which the
payment was actually made and the remaining 4 parts shall be
deemed to have been expended at the rate of one part in the
basis period for each of the succeeding 4 years of assessment:

Provided that in no case shall the total amount of the
deductions exceed the amount of the payment.

(3) For the purposes of subsection (1)(c), contributions are
regular contributions if they are made to the mandatory
provident fund scheme at regular intervals and are either
of similar or substantially similar amounts or of amounts
calculated by reference to a scale or a fixed percentage of a
person’s salary or other remuneration. (Added 4 of 1998 s. 6)

(Replaced 49 of 1956 s. 12)

16AA. Mandatory contributions in self-employment cases allowable as

Last updated date
Verified Copy 23.11.2018



Part 4

Section 16B

Inland Revenue Ordinance

4-184
Cap. 112

16B.

a deduction®

(D

(2)

Subject to subsection (2), where a person carrying on a trade,
profession or business in Hong Kong as a sole proprietor or
as a partner in a partnership pays any mandatory contributions
in the basis period for any year of assessment in respect of
any liability of himself to pay such contributions as a self-
employed person under the Mandatory Provident Fund
Schemes Ordinance (Cap. 485), the payment shall be deemed
to be an expense wholly and exclusively incurred in the
production of the profits of that trade, profession or business
chargeable to tax under this Part and shall be allowed as a
deduction from such profits for that year of assessment.

A deduction shall not be allowable to a person under
subsection (1) for any year of assessment—

(a) 1in respect of any sum which is allowable as a deduction
under any other sections of this Part or section 26G;

(b) 1in excess of the amount specified in Schedule 3B in
relation to that year of assessment, as reduced by the
amount of any sum which is allowable to that person
as a deduction under any other sections of this Part or
section 26QG.

(Added 31 of 1998 s. 9)

Editorial Note:

* Section 16AA applies in relation to the year of assessment commencing
on 1 April 2000 and to all subsequent years of assessment. (37 of 1998
S. 2(2); L.N. 175 of 2000)

Expenditures on R&D activities

(1) This section applies despite section 17.

(2)

In ascertaining the profits from a trade, profession or business
in respect of which a person is chargeable to tax under this

Last updated date
Verified Copy 23.11.2018



Part 4

Section 16C

Inland Revenue Ordinance

4-186
Cap. 112

16C.

3)

4

)

(6)

Part for a year of assessment, a deduction in relation to R&D
activities 1s to be allowed under this section for payments
made, and other expenditures incurred, by the person during
the basis period for the year of assessment.

The total amount of deduction to be allowed under this
section 1s to be determined in accordance with Schedule 45.

However, no deduction is to be allowed under this section
for an amount that is allowable as a deduction apart from this
section.

The proceeds of sale of any plant or machinery for, and rights
generated from, R&D activities are to be treated as a trading
receipt in accordance with Schedule 45.

In this section—

R&D activity (BJ12%,58))) has the meaning given by section 2 of

Schedule 45.
(Replaced 29 of 2018 s. 7)

Payments for technical education

(D

Notwithstanding anything in section 17, where a person
carrying on a trade, profession or business in Hong Kong
makes any payment to be used for the purposes of technical
education related to that trade, profession or business at
any university, university college, technical college or
other similar institution which is approved in writing for
the purposes of this section by the Commissioner (being
an amount which is not otherwise allowable as a deduction
under this Ordinance), the payment shall be deducted as an
expense in ascertaining the profits from that trade, profession
or business for the year of assessment in the basis period of
which the payment was made. (Amended 7 of 1986 s. 12; 24
of 1996 s. 6)
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16D.

(2)

3)

For the purposes of this section, technical education shall be
deemed to be related to a trade, profession or business, if, and
only if, it is technical education of a kind specially requisite
for persons employed in the class of trade, profession or
business to which that trade, profession or business belongs.

An approval for the purposes of subsection (1) may—

(a) operate as from a date, whether before or after the date
of approval, specified in the instrument of approval; and

(b) be withdrawn at any time.
(Added 35 of 1965 s. 10. Amended 32 of 1998 s. 8)

Approved charitable donations (Part 4)

(D)

(2)

(Amended 21 of 2008 s. 3)

Subject to subsection (2), a person chargeable to tax under
this Part may deduct the aggregate of approved charitable
donations made by that person in the basis period for a year
of assessment, if such aggregate is not less than $100, from
what would otherwise have been the assessable profits of
such person for that year of assessment.

A person shall not be entitled under subsection (1) to
deduct— (Amended 21 of 2008 s. 3)

(a) for any year of assessment, any sum which is allowable
as a deduction under section 16, 16B, or 16C; (Amended
56 of 1993 s. 11; 31 of 1998 5. 10; 21 of 2008 s. 3)

(aa) for any year of assessment, any sum which is allowable
as a deduction under Part 4A; (Added 31 of 1998 s. 10.
Amended 21 of 2008 s. 3)

(b) for any year of assessment up to and including the year
of assessment commencing on 1 April 2002, a sum in
excess of 10% of the balance of that person’s assessable
profits after making any adjustment for the allowances
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and charges provided under Part 6; (Replaced 21 of
2008 s. 3)

(c) for the year of assessment commencing on 1 April
2003 or any subsequent year of assessment up to and
including the year of assessment commencing on 1 April
2007, a sum in excess of 25% of the balance of that
person’s assessable profits after making any adjustment

for the allowances and charges provided under Part 6;
(Added 21 of 2008 s. 3)

(d) for any year of assessment commencing on or after
1 April 2008, a sum in excess of 35% of the balance
of that person’s assessable profits after making any

adjustment for the allowances and charges provided
under Part 6. (Added 21 of 2008 s. 3)

(Added 7 of 1975 s. 10. Amended E.R. I of 2012)

16E. Purchase and sale of patent rights, etc.

(1)

(1A)

Notwithstanding anything in section 17, in ascertaining the
profits from any trade, profession or business in respect of
which a person is chargeable to tax under this Part for any
year of assessment there shall, subject to subsections (2) and
(6), be deducted any capital expenditure incurred by such
person during the basis period for that year of assessment
(other than any amount which is allowable as a deduction
apart from this section) on the purchase of patent rights or
rights to any know-how, for use in the trade, profession or
business in the production of such profits. (Amended 7 of
1986 5. 12; 15 0of 1992 s. 2; 21 of 2011 5. 5)

A deduction allowable under subsection (1) includes legal
expenses and valuation fees incurred in connection with the

purchase of any rights of a kind referred to in that subsection.
(Added 21 of 2011 s. 5)
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(2)

(2A)-(2B)
€)

(3A)

(4)

If any rights of a kind referred to in subsection (1) are used
partly in the production of profits chargeable to tax under
this Part and partly for any other purposes, the deduction
allowable under this section is that part of the capital
expenditure referred to in subsection (1) that is proportionate
to the extent of the use of the rights in the production of the
profits chargeable to tax under this Part. (Replaced 21 of 2011
s. J)

(Repealed 21 of 2011 s. 5)

Despite the exclusion relating to the sale of capital assets
in section 14, where any rights of a kind referred to in
subsection (1) in respect of which a deduction has been
allowed to any person under that subsection in ascertaining
the profits from a trade, profession or business are
subsequently sold by the person, the relevant proceeds of sale
are, to the extent that they are not chargeable to tax under any
other section of this Part and do not exceed the amount of
the deduction, to be treated as a trading receipt of the trade,
profession or business, arising in or derived from Hong Kong
and accruing—

(a) at the time of sale; or

(b) if the sale occurs on or after the date on which the trade,
profession or business i1s permanently discontinued,
immediately before the discontinuance. (Replaced 21 of
2011 s. 5)

For the purposes of this section, any capital expenditure
incurred for the purposes of a trade, profession or business by
a person about to carry on the trade, profession or business is
to be treated as if it had been incurred by that person on the

first day on which the person carries on the trade, profession
or business. (Added 21 of 2011 s. 5)

In this section—
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know-how (T ZHI:H) means any industrial information or

techniques likely to assist in the manufacture or processing of
goods or materials;

patent rights (EEXf#) means the right to do or authorize the

doing of anything which would, but for that right, be an
infringement of a patent;

relevant proceeds of sale (5 &= 15%3), in relation to any rights

)

(6)

(7)

of a kind referred to in subsection (1) in respect of which a
deduction has been allowed under that subsection, means—

(a) 1f subsection (2) does not apply, the proceeds of sale of
the rights; or

(b) 1f subsection (2) applies, that part of the proceeds of sale
of the rights that is proportionate to the extent to which
the deduction has been allowed. (4dded 21 of 2011 s. 5)

(Amended 21 of 2011 s. 5)

In this section, a reference to the purchase or sale of rights
of a kind referred to in subsection (1) includes a reference to
the purchase or sale of a share or interest in any such rights.
(Added 15 of 1992 5. 2)

The amendments made to this section by the Inland Revenue
(Amendment) Ordinance 1992 (15 of 1992) apply to patent
rights or rights to any know-how purchased under contracts
entered into on or after 18 April 1991 and the provisions
of this section that were in force immediately before the
commencement of that Ordinance continue to apply to
patent rights or rights to any trade mark or design purchased
under contracts entered into before 18 April 1991 and also
to proceeds received from the sale of those rights whether
before or after 18 April 1991 as if the amendments had not
been enacted. (Added 15 of 1992 s. 2)

If any rights of a kind referred to in subsection (1) are
purchased or sold together or with any other assets for one
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(8)

©)

consideration, the Commissioner may, for the purposes of
the calculation of the deduction under subsection (1) or the
calculation of the trading receipt under subsection (3), and
having regard to all the circumstances of the transaction,
allocate a consideration for the purchase or sale of each
individual asset. (Added 21 of 2011 s. 5)

For the purposes of this section, if the Commissioner is of
the opinion that the consideration for the purchase or sale
of any rights of a kind referred to in subsection (1) does not
represent the true market value of those rights at the time of
that purchase or sale, the Commissioner may determine the
true market value, and the amount so determined is to be
treated—

(a) for the purposes of subsection (1), as the capital
expenditure incurred on purchase; and

(b) for the purposes of subsection (3), as the proceeds of
sale, and a reference to relevant proceeds of sale is to be

construed accordingly. (Added 21 of 2011 s. 5)

To avoid doubt, any expenditure incurred on the acquisition
of a licence (as defined by section 16EC(8)) of any rights of a
kind referred to in subsection (1) is not deductible under that
subsection. (Added 21 of 2011 s. 5)

16EA. Purchase of specified intellectual property rights

(D)

2)

Despite section 17, this section applies in ascertaining the
profits from a trade, profession or business in respect of
which a person is chargeable to tax under this Part for any
year of assessment.

Any specified capital expenditure incurred by the person
during the basis period for a year of assessment is to be
deducted if the specified intellectual property right concerned
is purchased for use in the trade, profession or business in
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)

4

)

the production of profits in respect of which the person is
chargeable to tax under this Part.

Unless subsection (4) applies and subject to subsections (5)
and (6), a deduction allowable under subsection (2) is to be
deducted by 5 equal amounts—

(a) one for the year of assessment in the basis period for
which the specified capital expenditure is incurred; and

(b) one for each of the next succeeding 4 years of
assessment.

If the specified intellectual property right—

(a) 1s a copyright, performer’s economic right, protected
layout-design (topography) right, protected plant variety
right or registered design; and (Replaced 24 of 2018 s. 5)

(b) 1s due to expire at the end of its maximum period of
protection, and that expiry i1s to occur before the expiry
of the basis period for the last of the 5 succeeding years
of assessment mentioned in subsection (3),

subject to subsections (5) and (6), a deduction allowable
under subsection (2) is to be deducted by a number of equal
amounts—

(c) one for the year of assessment in the basis period for
which the specified capital expenditure is incurred; and

(d) one for each of the next succeeding years a part or
the whole of the basis period of each of which years
coincides with a part or the whole of the remaining part
of the maximum period of protection.

A deduction mentioned in subsection (3) or (4) is allowable
only if, at the end of the basis period for a year of assessment
for which an amount is to be deducted, the specified
intellectual property right concerned has not been sold by the
person who incurred the specified capital expenditure.
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(6) A deduction mentioned in subsection (3) or (4) is allowable
only if—

(7)

(a)

(b)

(ba)

(bb)

(be)

(©)

(d)

the specified intellectual property right concerned has
been used in the trade, profession or business in the
production of profits in respect of which the person who
incurred the specified capital expenditure is chargeable
to tax under this Part;

(in the case of the specified intellectual property right
being a copyright) the copyright subsists;

(in the case of the specified intellectual property right
being a performer’s economic right) the performer’s
economic right has not expired; (Added 24 of 2018 s. 5)

(in the case of the specified intellectual property right
being a protected layout-design (topography) right) the
protection of the layout-design has not ceased; (4dded
24 0f 2018 5. 5)

(in the case of the specified intellectual property right
being a protected plant variety right) the grant of the
protected plant variety right is in force; (Added 24 of
2018 s. 5)

(in the case of the specified intellectual property right
being a registered design) the registration of the design
1s 1n force; and

(in the case of the specified intellectual property right
being a registered trade mark) the registration of the
trade mark is in force,

during a part or the whole of the basis period for a year of
assessment for which an amount is deducted.

If any specified intellectual property right is used partly in
the production of profits chargeable to tax under this Part and
partly for any other purposes, the deduction allowable under
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(8)

€

(10)

(1)

this section is that part of the specified capital expenditure
that is proportionate to the extent of the use of the specified
intellectual property right in the production of the profits
chargeable to tax under this Part.

If any specified intellectual property rights in respect of which
a deduction is allowable under this section are purchased or
sold together or with any other assets for one consideration,
the Commissioner may, for the purposes of the calculation
of the deduction under subsection (2) or the calculation
of the trading receipt under section 16EB(2), and having
regard to all the circumstances of the transaction, allocate a
consideration for the purchase or sale of each individual asset.

For the purposes of this section and section 16EB, if the
Commissioner is of the opinion that the consideration for
the purchase or sale of any specified intellectual property
right does not represent the true market value of the specified
intellectual property right at the time of that purchase or sale,
the Commissioner may determine the true market value, and
the amount so determined is to be treated—

(a) for the purposes of subsection (2), as the specified
capital expenditure; and

(b) for the purposes of section 16EB(2), as the proceeds of
sale of the specified intellectual property right, and a
reference to relevant proceeds of sale is to be construed
accordingly.

For the purposes of this section, any specified capital
expenditure incurred for the purposes of a trade, profession or
business by a person about to carry on the trade, profession
or business is to be treated as if it had been incurred by that
person on the first day on which the person carries on the
trade, profession or business.

In this section and sections 16EB and 16EC—
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copyright (FFf#E) means—

(a) a copyright within the meaning of section 2(1) of
the Copyright Ordinance (Cap. 528), including an
unregistered corresponding design as defined by section
87(5)(b) of that Ordinance; or

(b) any right that—

(i)

(i)

subsists under the law of a place outside Hong
Kong in any work in which a copyright referred to
in paragraph (a) may subsist; and

corresponds to a copyright referred to in paragraph

(a);

maximum period of protection (= {rEPRH]) means—

(a) 1n the case of a specified intellectual property right that
is a copyright—

(1)

(i)

(if the copyright subsists under the Copyright
Ordinance (Cap. 528)) the maximum period
for which the copyright may subsist under that
Ordinance; or

(if the copyright subsists under the law of a place
outside Hong Kong) the maximum period for
which the copyright may subsist under the law of
that place;

(ab) in the case of a specified intellectual property right that
is a performer’s economic right—

(1)

(i)

(if the right is conferred by Part III of the
Copyright Ordinance (Cap. 528)) the maximum
period for which the right may be conferred under
that Ordinance; or

(if the right subsists under the law of a place
outside Hong Kong) the maximum period for
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(ac)

(ad)

(b)

which the right may subsist under the law of that

place; (Added 24 of 2018 s. 5)

in the case of a specified intellectual property right that
is a protected layout-design (topography) right—

(1)

(i)

(if the right is in a layout-design (topography) that
is protected under section 3 of the Layout-design
(Topography) of Integrated Circuits Ordinance
(Cap. 445)) the maximum period for which
the layout-design may be protected under that
Ordinance; or

(if the right subsists under the law of a place
outside Hong Kong) the maximum period for
which the right may subsist under the law of that
place; (Added 24 of 2018 s. 5)

in the case of a specified intellectual property right that
1s a protected plant variety right—

(1)

(i)

(if the right is granted under Part III of the Plant
Varieties Protection Ordinance (Cap. 490)) the
maximum period for which the grant of the right
may be in force under that Ordinance; or

(if the right subsists under the law of a place
outside Hong Kong) the maximum period for
which the right may subsist under the law of that
place; (Added 24 of 2018 s. 5)

in the case of a specified intellectual property right that
is a registered design—

(1)

(if the design is registered under the Registered
Designs Ordinance (Cap. 522)) the maximum
period for which the design may be registered
under that Ordinance; or
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(1i1)  (if the design is registered under the law of a place
outside Hong Kong) the maximum period for
which the design may be registered under the law
of that place;

performer (FZ)534) has the meaning given by section 200(2) of
the Copyright Ordinance (Cap. 528); (Added 24 of 2018 s. 5)

performer’s economic right (3255 EREF]) means—

(a) a right mentioned in section 215(1)(a), (b), (c) or (d) of
the Copyright Ordinance (Cap. 528) and conferred by
Part III of that Ordinance on a performer; or

(b) a right that corresponds to the right mentioned in
paragraph (a) and subsists under the law of a place
outside Hong Kong; (Added 24 of 2018 s. 5)

protected layout-design (topography) right (= (+ERME LT
FEEDHEF]) means—
(a) a right in a layout-design (topography) that is protected
under section 3 of the Layout-design (Topography) of
Integrated Circuits Ordinance (Cap. 445); or

(b) a right that corresponds to the right mentioned in
paragraph (a) and subsists under the law of a place
outside Hong Kong; (Added 24 of 2018 s. 5)

protected plant variety right (= {+:EMEY) LM F]) means—
(a) a right granted under Part III of the Plant Varieties
Protection Ordinance (Cap. 490); or

(b) a right that corresponds to the right mentioned in
paragraph (a) and subsists under the law of a place
outside Hong Kong; (Added 24 of 2018 s. 5)

registered design (XY MNEESET) means a design registered under
section 25 of the Registered Designs Ordinance (Cap. 522) or
under the law of any place outside Hong Kong;
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registered trade mark (GFFp51E) means a trade mark registered

under section 47 of the Trade Marks Ordinance (Cap. 559) or
under the law of any place outside Hong Kong;

specified capital expenditure (5VHE ARG ) —

(a) means any capital expenditure incurred on the purchase
of any specified intellectual property right and includes
legal expenses and valuation fees incurred in connection
with the purchase; but

(b) does not include any capital expenditure that may be
deducted under any other section of this Part;

Note—
Please also see subsection (14). (Added 24 of 2018 s. 5)

specified intellectual property right (F5HHF1GRZEERE) means a

(12)

(13)

(14)

copyright, performer’s economic right, protected layout-
design (topography) right, protected plant variety right,
registered design or registered trade mark. (Replaced 24 of
2018 5. 5)

In this section and sections 16EB and 16EC, a reference to
the purchase or sale of any specified intellectual property
right includes the purchase or sale of a share or interest in the
specified intellectual property right.

To avoid doubt, any expenditure incurred on the acquisition
of a licence (as defined by section 16EC(8)) of any specified
intellectual property right is not deductible under this section.

In this section, a reference to specified capital expenditure
15—

(a) if specified capital expenditure is incurred in relation to
a copyright, registered design or registered trade mark—
a reference to specified capital expenditure incurred
during a year of assessment beginning on or after 1
April 2011; or
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(b)

if specified capital expenditure is incurred in relation to
a performer’s economic right, protected layout-design
(topography) right or protected plant variety right—a
reference to specified capital expenditure incurred during
a year of assessment beginning on or after 1 April 2018.
(Replaced 24 of 2018 s. 5)

(Added 21 of 2011 s. 6)

16EB. Proceeds of sale of specified intellectual property rights to be
treated as trading receipts

(1) This section applies despite the exclusion relating to the sale
of capital assets in section 14.

(2)

Where any specified intellectual property right in respect
of which a deduction has been allowed to any person
under section 16EA in ascertaining the profits from a trade,
profession or business is subsequently sold by the person—

(a)

(b)

if there is an unallowed amount that exceeds the relevant
proceeds of sale, the excess is to be deducted for the
year of assessment in the basis period for which the sale
occurs;

if there 1s an unallowed amount but the relevant
proceeds of sale exceed that amount, the excess is, to
the extent that it is not chargeable to tax under any other
section of this Part and does not exceed the amount of
the deduction, to be treated as a trading receipt of the
trade, profession or business, arising in or derived from
Hong Kong and accruing—

(1) at the time of the sale; or

(1) if the sale occurs on or after the date on
which the trade, profession or business 1is
permanently discontinued, immediately before the
discontinuance; or
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(©)

if there 1s not an unallowed amount, the relevant

proceeds of sale are, to the extent that they are not

chargeable to tax under any other section of this Part

and do not exceed the amount of the deduction, to be

treated as a trading receipt of the trade, profession or

business, arising in or derived from Hong Kong and

accruing—

(1) at the time of the sale; or

(i1) if the sale occurs on or after the date on
which the trade, profession or business is

permanently discontinued, immediately before the
discontinuance.

(3) In this section—

relevant proceeds of sale (H#EE154%3), in relation to any
specified intellectual property right in respect of which a
deduction has been allowed under section 16EA, means—

(a)

(b)

if section 16EA(7) does not apply, the proceeds of sale
of the specified intellectual property right; or

if section 16EA(7) applies, that part of the proceeds of
sale of the specified intellectual property right that is
proportionate to the extent to which the deduction has
been allowed;

unallowed amount (KIEXFFH1FER), in relation to any specified
intellectual property right in respect of which a deduction has
been allowed under section 16EA and which is subsequently
sold, means—

(a)

if section 16EA(7) does not apply, the amount of
specified capital expenditure incurred in relation to the
specified intellectual property right that is still unallowed
as at the time of the sale; or
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(b) if section 16EA(7) applies, that part of the amount
referred to in paragraph (a) that is proportionate to the
extent to which the deduction has been allowed.

(Added 21 of 2011 s. 6)

16EC. Deduction under section 16E or 16EA not allowable under
certain circumstances

(D

2)

3)

4)

No deduction is allowable under section 16EA in respect of

any specified intellectual property right purchased by a person

if—

(a) at any time before the commencement date, the specified
intellectual property right had been used by the person

under a licence the expiry date of which fell on or after
the commencement date;

(b) the licence was terminated before that expiry date; and

(c) the Commissioner is of the opinion that, having regard
to the early termination of the licence, the consideration
for the purchase is not reasonable consideration in the
circumstances of the case.

No deduction is allowable under section 16E or 16EA in
respect of any relevant right purchased by a person wholly or
partly from an associate.

For the purposes of subsection (2), any relevant right
that is purchased or sold by a trustee of a trust estate or a
corporation controlled by the trustee is deemed to have been
purchased or sold by each of the trustee, the corporation and
the beneficiary under the trust.

No deduction is allowable under section 16E or 16EA in
respect of any relevant right purchased by a person (taxpayer)
if at a time when the relevant right is owned by the taxpayer,
a person holds rights as a licensee under a licence of the
relevant right, and—
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)

(6)

(a)

(b)

(©)

the relevant right was, before it was purchased by the
taxpayer, owned and used by that person (whether alone
or with others) or any associate of that person (which
person or any such associate is referred to in this section
as the end-user);

the relevant right is, while the licence is in force, used
wholly or principally outside Hong Kong by a person
other than the taxpayer; or

the whole or a predominant part of the consideration for
the purchase of the relevant right was financed directly
or indirectly by a non-recourse debt.

Subsection (4)(a) does not apply 1f—

(a)

(b)

(©)

the relevant right was purchased by the taxpayer from
the end-user with a consideration not more than the
consideration paid by the end-user to the supplier for
purchasing the relevant right from the supplier (not
being a supplier who is an end-user);

the purchase referred to in paragraph (a) by the
end-user from the supplier occurred on or after the
commencement date; and

no deduction under section 16E or 16EA has been
allowed to the end-user in respect of the relevant right at
any time before the purchase of the relevant right by the
taxpayer.

For the purposes of subsection (5), a deduction is deemed
not to have been made if the end-user, by notice in writing to
the Commissioner within a period of 3 months beginning on
the day on which the capital expenditure or specified capital
expenditure is incurred in relation to the relevant right giving
rise to the deduction, or within a further period that the
Commissioner may in any particular case permit, disclaims
the deduction.
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(7)

(8)

For the purposes of subsections (4) and (5), if a trustee of a
trust estate or a corporation controlled by the trustee—

(a) owns any relevant right; or

(b) holds rights as a licensee under a licence of the relevant
right,

the trustee, the corporation and the beneficiary under the trust
are each deemed to be—

(c) the owner of the relevant right; or
(d) the holder of rights as a licensee of the relevant right
(as the case may be).

In this section—

associate (fA¥#7), in relation to a person who purchases a

relevant right or holds rights as a licensee under a licence of
a relevant right (including a person who is deemed to have
purchased a relevant right or deemed to be holding rights as
such licensee) (first-mentioned person), means—

(a) 1f the first-mentioned person is a natural person—
(1) any relative of the first-mentioned person;
(11) any partner of the first-mentioned person;

(i11) if a partner of the first-mentioned person is a
natural person, any relative of that partner;

(iv) any partnership of which the first-mentioned person
1S a partner;

(v) any corporation controlled by—
(A) the first-mentioned person;
(B) arelative of the first-mentioned person;

(C) a partner of the first-mentioned person;

Last updated date
Verified Copy 23.11.2018



Inland Revenue Ordinance

Part 4 4-222
Section 16EC Cap. 112

(D) 1if a partner of the first-mentioned person is a
natural person, any relative of that partner; or

(E) a partnership of which the first-mentioned
person is a partner; or

(vi) any director or principal officer of a corporation
referred to in subparagraph (v);

(b) 1if the first-mentioned person is a corporation—
(1) any associated corporation;

(1) any person who controls the first-mentioned
person;

(i11) any partner of a person who controls the first-
mentioned person;

(iv) if a person who controls the first-mentioned person
is a natural person, any relative of that person;

(v) if a partner referred to in subparagraph (ii1) is a
natural person, any relative of that partner;

(vi) any director or principal officer of the first-
mentioned person or of any associated corporation;

(vil) any relative of a director or principal officer
referred to in subparagraph (vi);

(viii) any partner of the first-mentioned person; or

(ix) 1f a partner of the first-mentioned person is a
natural person, any relative of that partner; or

(c) if the first-mentioned person is a partnership—
(1) any partner of the first-mentioned person;

(1) if a partner of the first-mentioned person is a
partnership, any partner (Partner A) of that
partnership or any partner (Partner B) with that
partnership in any other partnership;
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(iii)

(iv)

v)

(Vi)

(vii)

(viii)

if Partner A is a partnership, any partner of Partner
A;

if Partner B is a partnership, any partner of Partner
B;

if a partner of, or with, or in any of the
partnerships referred to in subparagraph (ii), (iii) or
(iv) 1s a natural person, any relative of that partner;

any corporation controlled by—
(A) the first-mentioned person;
(B) a partner of the first-mentioned person;

(C) if a partner of the first-mentioned person is a
natural person, any relative of that partner; or

(D) a partnership of which the first-mentioned
person is a partner;

any director or principal officer of a corporation
referred to in subparagraph (vi); or

any corporation of which any partner of the first-
mentioned person is a director or principal officer;

associated corporation (f8¥#£H]), in relation to a person who
purchases a relevant right or holds rights as a licensee under a
licence of a relevant right (including a person who is deemed
to have purchased a relevant right or deemed to be holding
rights as such licensee) (first-mentioned person), means—

(a)

(b)

(c)

a corporation over which the first-mentioned person has
control;

a corporation which has control over the first-mentioned
person; or

a corporation which is under the control of the same
person as is the first-mentioned person;
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— N/

beneficiary under the trust ({35152 %2 ) means any person
who benefits or is capable (whether by the exercise of a
power of appointment or otherwise) of benefiting under a
trust estate, either directly or through any interposed person,
or who 1is able or might reasonably be expected to be able,
whether directly or indirectly, to control the activities of the
trust estate or the application of its corpus or income;

commencement date (“E57 H H) means—

(a) 1n relation to a specified intellectual property right that
is a copyright, registered design or registered trade
mark—16 December 2011;

(b) 1n relation to a specified intellectual property right that
is a performer’s economic right, protected layout-design
(topography) right or protected plant variety right—the
day on which the Inland Revenue (Amendment) (No.
5) Ordinance 2018 (24 of 2018) comes into operation™;
(Replaced 24 of 2018 s. 6)

control (FEif]), in relation to a corporation (first-mentioned
corporation), means the power of a person to secure—

(a) by means of the holding of shares or the possession
of voting power in or in relation to the first-mentioned
corporation or any other corporation; or

(b) by virtue of any powers conferred by the articles of
association or other document regulating the first-
mentioned corporation or any other corporation,

that the affairs of the first-mentioned corporation are
conducted in accordance with the wishes of that person;

end-user (5% %) means any person (whether alone or with
others) holding rights as a licensee under a licence of any
relevant right or any associate of the person;

licence (F$57F), in relation to a relevant right—
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(a)

(b)

means a licence (however described and whether general
or limited) authorizing the licensee to use the relevant
right in the manner authorized by the licence; but

does not include an agreement under which the
ownership of the relevant right will or may be sold
to or pass to the licensee unless, in the opinion of
the Commissioner, the right under the agreement to
purchase or obtain the ownership of the relevant right
would reasonably be expected not to be exercised,

and licensee (F557455 N\) is to be construed accordingly;

non-recourse debt (B ZFE(ETH), in relation to the financing of
the whole or a predominant part of the consideration for the
purchase of any relevant right, means a debt where the rights
of the creditor in the event of default in the repayment of
principal or payment of interest—

(a)

are limited wholly or predominantly to any or all of the
following—

(1) rights (including a right to moneys payable) in
relation to the relevant right or the use of the
relevant right;

(11) rights (including a right to moneys payable) in
relation to goods or services that are produced,
supplied or provided using the relevant right;

(111) rights (including a right to moneys payable) in
relation to the loss or disposal of the whole or a
part of—

(A) the relevant right; or
(B) the taxpayer’s interest in the relevant right;

(iv) any conjunction of those rights referred to in
subparagraphs (1), (i1) and (ii1);
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(b)

(©)

(v) rights in respect of a mortgage or other security
over the relevant right;

(vi) rights arising out of any arrangement relating to
the financial obligations of the end-user of the
relevant right towards the taxpayer, being financial
obligations in relation to the relevant right;

are in the opinion of the Commissioner capable of being
limited as described in paragraph (a), having regard to
either or both of the following—

(1) the assets of the taxpayer;

(1) any arrangement to which the taxpayer is a party;
or

if paragraphs (a) and (b) do not apply, are limited by
reason that not all of the assets of the taxpayer (not
being assets that are security for a debt of the taxpayer
other than a debt arising in relation to the financing of
the whole or part of the consideration for the purchase
of the relevant right) would be available for the purpose
of the discharge of the whole of the debt so arising
(including the payment of interest) in the event of any
action or actions by the creditor or creditors against the
taxpayer arising out of the debt;

principal officer (F2 5 &), in relation to a corporation, means—

(a)

(b)

a person employed by the corporation who, either alone
or jointly with one or more other persons, is responsible
under the immediate authority of the directors of the
corporation for the conduct of the business of the
corporation; or

a person employed by the corporation who, under the
immediate authority of a director of the corporation
or a person to whom paragraph (a) applies, exercises
managerial functions in respect of the corporation;
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relative (3J%&), in relation to a person, means the spouse, parent,

child, brother or sister of that person, and, in deducing such a
relationship—

(a) an adopted child is regarded as a child of both the
natural parents and the adopting parents; and

(b) a step child is regarded as a child of both the natural

parents and the step parents;

relevant right (BEMEF]) means any patent rights (as defined

by section 16E(4)), rights to any know-how (as defined by
section 16E(4)) or specified intellectual property right.

(Added 21 of 2011 s. 6)

Editorial Note:
* In operation on 29 June 2018.

Expenditure on building refurbishment

(D

(2)

3)

Notwithstanding anything in section 17, in the basis period
for any year of assessment, a person who incurs capital
expenditure on the renovation or refurbishment of a building
or structure other than a domestic building or structure may
claim the expenditure as an outgoing or expense, to the extent
that it is incurred in the production of profits chargeable to
tax under this Part, as an expense incurred in the production
of profits and a deduction from those profits is allowed in
accordance with this section. (Amended 32 of 1998 s. 9)

For the purposes of subsection (1), a deduction is allowed for
one-fifth of the expenditure in the basis period in which the
expenditure was actually incurred and the remaining part is
to be allowed by 4 equal deductions, one in each of the basis
periods for the next succeeding 4 years of assessment.

The person is not entitled to the allowances under Part 6
for any capital expenditure incurred on the renovation or
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refurbishment of a building or structure where a deduction for
the expenditure is allowed under this section. (Amended 32 of
1998 5. 9)

(4) This section does not apply to—

(a) capital expenditure incurred for a building or structure
which is used or intended to be used as a domestic
building or structure;

(b) capital expenditure incurred by a person to enable a
building or structure to be first used substantially by the
person for the production of profits in respect of which
the person 1s chargeable to tax under this Part;

(c) capital expenditure incurred by a person to enable a
building or structure to be used for a purpose different
from that for which it was used immediately before the
capital expenditure was incurred. (Replaced 32 of 1998
s. 9)

(5) In this section—

building or structure (FEEEYIEREEY) includes part of a
building or structure;

domestic building or structure ({3 EZEYIEiEZREY)) means any
building or structure used for habitation, but does not include

any building or structure used as a hotel or guesthouse, or any
part of a hotel or guesthouse;

hotel and guesthouse (JiXEE) have the same meaning as in the
Hotel and Guesthouse Accommodation Ordinance (Cap. 349).
(Replaced 32 of 1998 s. 9)

(Added 24 of 1996 s. 7. Amended E.R. I of 2012)

Capital expenditure on the provision of a prescribed fixed asset

1) Notwithstanding anything in section 17, in ascertaining the
g anything g
profits of a person from any trade, profession or business
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(2)

3)

in respect of which the person is chargeable to tax under
this Part for any year of assessment, there shall, subject to
subsections (2) and (3), be deducted any specified capital
expenditure incurred by the person during the basis period for
that year of assessment.

Where a prescribed fixed asset in respect of which any
specified capital expenditure is incurred is used partly in
the production of profits chargeable to tax under this Part
and partly for any other purposes, the deduction allowable
under this section shall be such part of the specified capital
expenditure as is proportionate to the extent of the use of
the asset in the production of the profits so chargeable to tax
under this Part.

(a) Notwithstanding the exclusion relating to the sale
of capital assets contained in section 14, where any
prescribed fixed asset in respect of which any specified
capital expenditure has been allowed as a deduction to
any person under this section in ascertaining the profits
from a trade, profession or business is thereafter sold by
him—

(1) subject to subparagraph (i1), the proceeds of sale;

(i1) if the deduction has been allowed in accordance
with subsection (2), such part of the proceeds of
sale as is proportionate to the extent to which the
specified capital expenditure has been allowed as
a deduction in respect of that asset in accordance
with that subsection,

shall, to the extent that the proceeds of sale or the
part of the proceeds of sale, as the case may be, 1s not
otherwise chargeable to tax under this Part and does
not exceed the amount of the deduction, be treated
as a trading receipt arising in or derived from Hong
Kong of the trade, profession or business accruing at
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(b)

the time of the sale or, if the sale occurs on or after
the date on which the trade, profession or business is
permanently discontinued, accruing immediately before
the discontinuance.

For the purposes of paragraph (a), where any prescribed
fixed asset in respect of which any specified capital
expenditure has been allowed as a deduction to any
person under this section in ascertaining the profits
from a trade, profession or business is thereafter
destroyed, the asset shall be treated as if it had been
sold immediately before the destruction thereof, and
any insurance moneys or other compensation of any
description received by the person in respect of the
destruction and any moneys received by him in respect
of the remains of the asset shall be treated as if they
were proceeds of that sale.

Where, in relation to the sale of a prescribed fixed asset,
which is referred to in paragraph (a)—

(1) the buyer is a person over whom the seller has
control;

(11) the seller is a person over whom the buyer has
control;

(ii1)  both the seller and the buyer are persons over both
of whom some other person has control; or

(iv) the sale is between a husband and his wife, not
being a wife living apart from her husband,

the Commissioner shall, if he is of the opinion that
the sale price of the asset does not represent its true
market value at the time of the sale, determine such true
market value, and the amount so determined shall, for
the purposes of this subsection, be deemed to be the
proceeds of sale of the asset.
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Section 16G
(d)
4 (a)
(b)
(c)

For the purposes of this subsection, the reference to
the time of the sale, in relation to a prescribed fixed
asset, shall be construed as a reference to the time of
completion of the sale of the asset, or the time when
possession of the asset is given, whichever is earlier.

Subject to paragraph (c), where, immediately prior to
the commencement of this section, a person owned and
had in use any machinery or plant which is a prescribed
fixed asset, that person shall, for the purposes of this
section, be deemed to have incurred, at the time of
the commencement of this section, specified capital
expenditure in relation to that machinery or plant.

The specified capital expenditure deemed to have been
incurred by a person in relation to any machinery or
plant under paragraph (a) shall be the capital expenditure
incurred on the provision of that machinery or plant, as
reduced by the aggregate of—

(1) the amount of the initial allowances, if any, under
section 37(1), 37A(1) or 39B(1); and

(1) the amount of the annual allowances, if any, under
section 37(2), 37A(3) or 39B(2),

made to the person in respect of the capital expenditure
in all prior years of assessment.

(1) Paragraph (a) shall only apply to a person where
the person has elected in writing that the paragraph
shall so apply to him, at any time before the
expiration of one month after the date on which
a notice of the assessment made in respect of the
person for the year of assessment commencing
on 1 April 1998 under section 59 is given under
section 62.
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(i1)) An election under subparagraph (i), once made, is
irrevocable.

(5) For the purposes of this section, any specified capital
expenditure incurred for the purposes of a trade, profession or
business by a person about to carry on such trade, profession
or business shall be treated as if it had been incurred by that
person on the first day on which he does carry on such trade,
profession or business.

(6) In this section—

excluded fixed asset ({9]9[\&]7E & ZE) means a fixed asset in which
any person holds rights as a lessee under a lease;

prescribed fixed asset (5]HH[E EEZE) means—

(@) such of the machinery or plant specified in items 16,
20, 24, 26, 28, 29, 31, 33 and 35 of the First Part of the
Table annexed to rule 2 of the Inland Revenue Rules
(Cap. 112 sub. leg. A) as 1s used specifically and directly
for any manufacturing process;

(b) computer hardware, other than that which is an integral
part of any machinery or plant;

(c) computer software and computer systems,
but does not include an excluded fixed asset;

specified capital expenditure (F5EHE AR FA7), in relation to a
person, means any capital expenditure incurred by the person
on the provision of a prescribed fixed asset, but does not
include—

(a) capital expenditure that may be deducted under any
other section in this Part;

(b) capital expenditure incurred under a hire-purchase
agreement.

(Added 32 of 1998 s. 10)
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16H. Definitions and general provisions applicable to this section and

sections 161, 16J and 16K
(1) In this section and sections 16I, 16] and 16K—
building or structure (FEZEYIEiEZRY)) means—

(a) any commercial building or structure as defined in
section 40(1); or

(b) any industrial building or structure as defined in section
40(1);

capital expenditure (£7N5f7) has the meaning assigned to it by
section 40(1);

environment-friendly vehicle (3= {7 EEH{)—

(a) means any vehicle that is specified in Part 3 of Schedule
17; but

(b) does not include any vehicle in which any person holds
rights as a lessee under a lease; (Added 10 of 2010 s. 3)

environmental protection facility 5 {5 ]E) means—
(a) any environmental protection machinery;
(b) any environmental protection installation; or

(c) any environment-friendly vehicle; (Replaced 10 of 2010
s. 3)

environmental protection installation (IZ{RZEE) means any
installation, or part of any installation, that is specified in Part
2 of Schedule 17 and forms a building or structure;

environmental protection machinery (32—

(a) means any machinery or plant that is specified in Part 1
of Schedule 17; but

(b) does not include any machinery or plant in which any
person holds rights as a lessee under a lease;
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relevant interest (5¢FE%s) has the meaning assigned to it by
section 40(1);
==/H 2

relevant proceeds of sale (5 ES15%:), in relation to an
environmental protection facility in respect of which a
deduction has been allowed under section 161, means—

(a) if section 161(4) does not apply, the proceeds of sale of
the facility; or

(b) if section 161(4) applies, such part of the proceeds of
sale of the facility as is proportionate to the extent to
which the deduction has been allowed,;

residue of expenditure (57 F|EF%H) has the meaning assigned to
it by section 40(1);

specified capital expenditure (150 ENF 2)—
(a) means any capital expenditure incurred on—

(1) the provision of any environmental protection
machinery or environment-friendly vehicle; or

(Amended 10 of 2010 s. 3)

(i1) the construction of any environmental protection
installation; but

(b) does not include—

(1) any capital expenditure that may be deducted under
any other section of this Part; or

(11)) any capital expenditure incurred under a hire-
purchase agreement;

unallowed amount (FKIEFZFFIEEFZE), in relation to an
environmental protection installation in respect of which a
deduction has been allowed under section 161 and which is
subsequently sold, means—
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(a) if section 161(4) does not apply, the amount of specified
capital expenditure incurred in relation to the installation
that 1s still unallowed as at the time of the sale; or

(b) if section 161(4) applies, such part of the amount
referred to in paragraph (a) as is proportionate to the
extent to which the deduction has been allowed.

(Amended 10 of 2010 s. 3)
(2) In this section and section 16K—

(a) a reference to capital expenditure incurred on the
provision of any environmental protection machinery
or any machinery or plant includes capital expenditure
incurred on alterations to an existing building incidental
to the installation of that environmental protection

machinery or that machinery or plant, as the case may
be; and

(b) a reference to capital expenditure incurred on the
construction of any environmental protection installation
or any building or structure does not include any
expenditure incurred on the acquisition of, or of rights
in or over, any land.

(3) The Secretary for Financial Services and the Treasury
may, after consultation with the Director of Environmental

Protection, by notice published in the Gazette, amend
Schedule 17.

(Added 21 of 2008 s. 4)

Deductions for specified capital expenditure incurred in
relation to environmental protection facilities

(1) Notwithstanding section 17, this section applies in
ascertaining the profits from any trade, profession or business
in respect of which a person is chargeable to tax under this
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(2)

3)

(3A)

(3B)

4

Part for any year of assessment (referred to in this section as
that year of assessment).

Any specified capital expenditure incurred by the person
during the basis period for that year of assessment in relation

to any environmental protection machinery or environment-
friendly vehicle shall be deducted. (Amended 10 of 2010 s. 4)

If that year of assessment commences on or before 1 April
2017, any specified capital expenditure incurred by the person
during the basis period for that year of assessment in relation

to any environmental protection installation shall be deducted
as follows— (Amended 32 of 2018 s. 14)

(@) 20% shall be deducted for that year of assessment; and

(b) the remaining part shall be deducted by 4 equal
amounts, one for each of the next succeeding 4 years of
assessment, so long as the installation has not been sold
at the end of the basis period for the year of assessment
concerned.

Despite subsection (3)(b), any part of a specified capital
expenditure that remains to be deducted for any year of
assessment commencing on or after 1 April 2018 may be
deducted in the year of assessment commencing on that date

so long as the installation has not been sold on or before that
date. (Added 32 of 2018 s. 14)

If that year of assessment commences on or after 1 April
2018, any specified capital expenditure incurred by the person
during the basis period for that year of assessment in relation
to any environmental protection installation is to be deducted.
(Added 32 of 2018 s. 14)

If an environmental protection facility is used partly in
the production of profits chargeable to tax under this Part
and partly for any other purposes, the amount that shall
be deducted under subsection (2), (3), (3A) or (3B) is the
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16J.

)

(6)

amount of specified capital expenditure that is proportionate
to the extent of the use of the facility in the production of
those profits. (Amended 32 of 2018 s. 14)

A person is not entitled to the allowances under Part 6 in
respect of any specified capital expenditure if a deduction for
any part of the expenditure is allowed under this section.

For the purposes of this section, any specified -capital
expenditure incurred for the purposes of a trade, profession or
business by a person about to carry on the trade, profession
or business shall be treated as if it had been incurred by
that person on the first day on which he carries on the trade,
profession or business.

(Added 21 of 2008 s. 4. Amended E.R. 1 of 2012)

Proceeds of sale of environmental protection facilities to be
treated as trading receipts

(D

(2)

This section applies notwithstanding the exclusion relating to
the sale of capital assets in section 14.

If any environmental protection machinery in respect of
which a deduction has been allowed under section 16I in
ascertaining the profits from a trade, profession or business
is subsequently sold, the relevant proceeds of sale shall,
to the extent that they are not chargeable to tax under any
other section of this Part and do not exceed the amount of
the deduction, be treated as a trading receipt of the trade,
profession or business, arising in or derived from Hong Kong
and accruing—

(a) at the time of the sale; or

(b) 1if the sale occurs on or after the date on which the trade,
profession or business 1s permanently discontinued,
immediately before the date of discontinuance.
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(2A) If any environment-friendly vehicle in respect of which a

3)

deduction has been allowed under section 161 in ascertaining
the profits from a trade, profession or business is sold before
the cessation of the trade, profession or business, the relevant
proceeds of sale, to the extent that they are not chargeable to
tax under any other section of this Part and do not exceed the
amount of the deduction, are to be treated as trading receipts
of the trade, profession or business, arising in or derived from
Hong Kong and accruing at the time of the sale. (4ddded 10 of
2010 s. 5)

If any environmental protection installation in respect of
which a deduction has been allowed under section 16I(3),
(3A), or (4) in ascertaining the profits from a trade, profession
or business 1s subsequently sold— (Amended 32 of 2018
s. 15)

(a) if there is an unallowed amount that exceeds the relevant
proceeds of sale, the excess shall be deducted for the
year of assessment in the basis period for which the sale
occurs;

(b) if there is an unallowed amount but the relevant
proceeds of sale exceed that amount, the excess shall, to
the extent that it is not chargeable to tax under any other
section of this Part and does not exceed the amount
of the deduction, be treated as a trading receipt of the
trade, profession or business, arising in or derived from
Hong Kong and accruing—

(1) at the time of the sale; or

(i1) if the sale occurs on or after the date on which
the trade, profession or business is permanently
discontinued, immediately before the date of
discontinuance; or
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(3A)

(3B)

(©)

if there 1s not an unallowed amount, the relevant

proceeds of sale shall, to the extent that they are not

chargeable to tax under any other section of this Part

and do not exceed the amount of the deduction, be

treated as a trading receipt of the trade, profession or

business, arising in or derived from Hong Kong and

accruing—

(1) at the time of the sale; or

(i1) if the sale occurs on or after the date on which
the trade, profession or business is permanently

discontinued, immediately before the date of
discontinuance.

If an environmental protection installation for which a
deduction has been allowed under section 16I(3B) or (4) is
subsequently sold, the relevant proceeds of sale are, if the
conditions specified in subsection (3B) are met, to be treated
as a trading receipt of the trade, profession or business,
arising in or derived from Hong Kong and accruing—

(a)

(b)

if the trade, profession or business i1s permanently
discontinued and the sale occurs on or after the date
of discontinuance—immediately before the date of
discontinuance; or

otherwise—at the time of the sale. (Added 32 of 2018
s. 15)

The conditions are—

(a)

(b)

that the proceeds of sale are not chargeable to tax under
any other provision of this Part; and

that the proceeds of sale do not exceed the amount of
the deduction under section 16I(3B) or (4). (Added 32 of
2018 s. 15)
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4

)

(3A)

If, in relation to the sale of an environmental protection
facility as referred to in subsection (2), (2A), (3) or
(BA)— (Amended 10 of 2010 s. 5; 32 of 2018 s. 15)

(a) the buyer is a person over whom the seller has control;
(b) the seller is a person over whom the buyer has control;

(c) both the seller and the buyer are persons over both of
whom some other person has control; or

(d) the sale is between a husband and his wife, not being a
wife living apart from her husband,

the Commissioner shall, if he is of the opinion that the sale
price of the facility does not represent its true market value at
the time of the sale, determine such true market value, and the
amount so determined shall, for the purposes of subsection
(2), (2A), (3) or (3A), as the case may be, be treated as the
proceeds of that sale. (Amended 10 of 2010 s. 5; 32 of 2018
s. 15)

For the purposes of subsections (2), (3) and (3A), if any
environmental protection machinery or environmental
protection installation in respect of which a deduction has
been allowed to a person under section 161 in ascertaining the
profits from a trade, profession or business is subsequently

destroyed— (Amended 10 of 2010 s. 5; 32 of 2018 s. 15)

(a) the machinery or installation is deemed to have been
sold immediately before the destruction; and

(b) any insurance money, other compensation of any
description and any money derived from the remains
of the machinery or installation that are received by the
person in respect of the destruction are to be treated as
the proceeds of that sale. (Amended 10 of 2010 s. 5)

For the purposes of subsection (2A), if an environment-
friendly vehicle in respect of which a deduction has been
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(5B)

(5C)

(SD)

allowed to a person under section 16l in ascertaining the
profits from a trade, profession or business is destroyed
or stolen before the cessation of the trade, profession or
business—

(a) the vehicle is deemed to have been sold immediately
before it was destroyed or stolen; and

(b) any insurance money, other compensation of any
description and any money derived from the remains of
the vehicle that are received by the person in respect of

the destruction or theft are to be treated as the proceeds
of that sale. (Added 10 of 2010 s. 5)

For the purposes of subsection (2A), if an environment-
friendly vehicle in respect of which a deduction has been
allowed to a person under section 16l in ascertaining the
profits from a trade, profession or business has not been
sold, destroyed or stolen before the cessation of the trade,
profession or business—

(a) the vehicle is deemed to have been sold immediately
before the cessation; and

(b) the person is deemed to have received immediately
before the cessation the proceeds of that sale. (4ddded 10
of 2010 s. 5)

The amount of proceeds of sale deemed to have been received
under subsection (5B)(b) is such amount as the Commissioner
may consider the vehicle would have realized had it been
sold in the open market at the time of cessation. (4ddded 10 of
2010 s. 5)

If the environment-friendly vehicle referred to in subsection
(5B) is sold, destroyed or stolen on, or within 12 months
after, the cessation of the trade, profession or business, the
person may claim an adjustment to the amount deemed to
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have been received under subsection (5C). (Added 10 of 2010
s. J)
(S5E) Despite section 70, an assessor may make any necessary
correction to any assessment due to an adjustment under
subsection (5D). (Added 10 of 2010 s. 5)
(6) For the purposes of this section, a reference to the time of the

sale, in relation to an environmental protection facility, shall
be construed as a reference to the time of completion of the
sale of the facility, or the time when possession of the facility
1s given, whichever is the earlier.

(Added 21 of 2008 s. 4)

16K. Environmental protection facilities owned as at certain date

(D

(2)

(Amended 32 of 2018 s. 16)

Subject to subsection (7), if, immediately before the
commencement date, a person owned and had in use any
machinery or plant that is environmental protection machinery
or any vehicle that is an environment-friendly vehicle, that
person is, for the purposes of section 161, deemed to have
incurred, on the commencement date, specified capital

expenditure in relation to that machinery, plant or vehicle.
(Amended 10 of 2010 s. 6)

Subject to subsection (7), if, immediately before the
commencement date, a person owned and had in use any
machinery or plant that would otherwise have qualified as
environmental protection machinery but for the fact that that
machinery or plant does not comply with the registration or
other requirements under Part 1 of Schedule 17, that person
shall, for the purposes of section 16I, be deemed to have
incurred specified capital expenditure in relation to that
machinery or plant on the date on which the registration or
other requirements are complied with.
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3)

4)

)

The specified capital expenditure deemed to have been
incurred by a person in relation to any machinery, plant
or vehicle under subsection (1) or (2) shall be the capital
expenditure incurred on the provision of that machinery, plant
or vehicle reduced by the aggregate of— (Amended 10 of
2010 s. 6)

(a) the amount of the initial allowances, if any, under
section 37(1), 37A(1) or 39B(1); and

(b) the amount of the annual allowances, if any, under
section 37(2), 37A(2) or 39B(2), (Amended 10 of 2010
s. 6)

made to the person in respect of the capital expenditure in all
prior years of assessment.

Subject to subsection (7), if—

(a) 1mmediately before the commencement date, a person is
entitled to an interest in any building or structure that is
an environmental protection installation; and

(b) that interest is the relevant interest in relation to the
capital expenditure incurred on the construction of that
building or structure,

that person shall, for the purposes of section 16I(3) or (4),
be deemed to have incurred, on the commencement date,
specified capital expenditure in relation to that building or
structure. (Amended 32 of 2018 s. 16)

Subject to subsection (7), if—

(a) 1mmediately before the commencement date, a person
is entitled to an interest in any building or structure that
would otherwise have qualified as an environmental
protection installation but for the fact that that building
or structure does not comply with the registration
requirement under Part 2 of Schedule 17; and
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(6)

(7)

(8)
€

(b) that interest is the relevant interest in relation to the
capital expenditure incurred on the construction of that
building or structure,

that person shall, for the purposes of section 161(3) or (4),
be deemed to have incurred specified capital expenditure in
relation to that building or structure on the date on which the
registration requirement is complied with. (Amended 32 of
2018 s. 16)

The specified capital expenditure deemed to have been
incurred in relation to any building or structure under
subsection (4) or (5) shall be the residue of expenditure in
relation to that building or structure immediately before the
commencement date, or the residue of expenditure in relation
to that building or structure immediately before the date on
which the registration requirement under Part 2 of Schedule
17 is complied with, whichever is applicable.

Where a person is deemed to have incurred specified capital
expenditure under any of subsections (1), (2), (4) and (5)
(referred to in this subsection as the relevant provision) in the
basis period for any year of assessment, the relevant provision
applies to him only if he, at any time within one month after
the date on which a notice of the assessment made in respect
of that year of assessment under section 59 is given under
section 62, elects in writing that the relevant provision shall
so apply to him.

An election under subsection (7), once made, is irrevocable.
In this section, commencement date (433 H H)—

(a) in relation to any machinery, plant, building or structure,
means 27 June 2008;

(b) 1n relation to any vehicle, means the date on which the
Inland Revenue (Amendment) (No. 3) Ordinance 2010
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16L.

(10 of 2010) came into operation™. (Added 10 of 2010
s. 6)

(Added 21 of 2008 s. 4)

Editorial Note:
* In operation on 18 June 2010.

Environmental protection installations owned before 1 April
2018

(1) If—

(a) a person has incurred capital expenditure (or is
otherwise entitled to the relevant interest in relation to
the capital expenditure incurred) on the construction of
a building or structure before 1 April 2018;

(b) the building or structure is an environmental protection
installation; and

(c) no deduction has previously been allowed under this
Part for the expenditure,

the person is, for the purposes of section 161(3B), taken to
have incurred specified capital expenditure in relation to the
building or structure on 1 April 2018.

(2) The specified capital expenditure is to be the residue of
expenditure incurred in relation to the building or structure
immediately before 1 April 2018.

(3) The person may elect in writing for this section to apply if
the person wishes to claim a deduction under section 16I(3B)
in relation to the specified capital expenditure for the year of
assessment commencing on 1 April 2018.

(4) An election may only be made within 1 month after a notice
of assessment for the year of assessment is given to the
person under section 62.
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(5) An election is irrevocable.
(Added 32 of 2018 5. 17)

17. Deductions not allowed

(1) For the purpose of ascertaining profits in respect of which a
person is chargeable to tax under this Part no deduction shall
be allowed in respect of— (Amended 36 of 1955 s. 25, 49 of
1956 s. 13)

(a) domestic or private expenses, including—

(1) the cost of travelling between the person’s
residence and place of business; and

*(i1) subject to section 16AA, contributions made to a
mandatory provident fund scheme in the person’s
capacity as a member of the scheme; (Replaced 4
of 1998 s. 6. Amended 31 of 1998 s. 25)

*(b) subject to section 16AA, any disbursements or expenses
not being money expended for the purpose of producing

such profits; (Amended 36 of 1955 s. 25; 31 of 1998
s. 11)

(c) any expenditure of a capital nature or any loss or
withdrawal of capital;

(d) the cost of any improvements;
(e) any sum recoverable under an insurance or contract of
indemnity;

(f) rent of, or expenses in connection with, any premises or
part of premises not occupied or used for the purpose of
producing such profits; (Amended 36 of 1955 s. 25)

(g) any tax paid or payable under this Ordinance other than
salaries tax paid in respect of employees’ remuneration;
(Replaced 3 of 1949 s. 7. Amended 36 of 1955 s. 25)
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(h)

()

(k)

any sums that the person has, as an employer, paid in
respect of an employee as—

(1) an ordinary annual contribution to a fund
established under a recognized occupational
retirement scheme; or

(1) an ordinary annual premium for a contract of
insurance under such a scheme; or

(i11) regular contributions paid to a mandatory provident
fund scheme,

to the extent that the total of the payments exceeds 15
per cent of the total emoluments of the employee for
the period to which the payments relate; (Replaced 4 of
1998 s. 6)

any provision made for the payment in respect of an
employee of any sum referred to in paragraph (h), to the
extent that the aggregate of such provision and any such
payment as is referred to in that paragraph exceeds 15%
of the total emoluments of that employee for the period
in respect of which the provision is made; (Added 7 of
1986 5. 5. Amended 76 of 1993 s. 7)

any provision made in respect of an occupational
retirement scheme other than for the payment of any
sum referred to in paragraph (h); (Added 7 of 1986 s. 5.
Amended 76 of 1993 s. 7)

any sum that the person has, as an employer, paid in
respect of an employee as—

(1) a contribution to a fund established under a
recognized occupational retirement scheme; or

(1) a premium for a contract of insurance under such a
scheme; or
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2)

3)

D

(i11) a contribution to a mandatory provident fund
scheme,

where provision for payment of the sum has been made
in a prior year of assessment and a deduction has been
allowed for the provision in that or another prior year of
assessment; or (Replaced 4 of 1998 s. 6)

any—

(1) contribution that the person has, as an employer,
made to the funds of; or

(1) payment that that person has made as an employer
for the purposes of the operation of,

an occupational retirement scheme other than a

recognized occupational retirement scheme. (Added 76
of 1993 s. 7. Amended 4 of 1998 s. 6)

In computing the profits or losses of a person carrying on a
trade, profession or business, no deduction is allowable for—

(a)
(b)
(©)

(d)

salaries or other remuneration of the person’s spouse; or
interest on capital or loans provided by that spouse; or

a contribution made to a mandatory provident fund
scheme 1in respect of that spouse; or

in the case of a partnership—

(1) salaries or other remuneration of a partner or a
partner’s spouse; or

(i1) interest on capital or loans provided by a partner or
by a partner’s spouse; or

*(i11)  subject to section 16AA, a contribution made to a

mandatory provident fund scheme in respect of a
partner or a partner’s spouse. (Replaced 4 of 1998
s. 6. Amended 31 of 1998 5. 25)

In this section—
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17A.

regular contributions ([&E|7E{L7K) has the same meaning as in
section 16A(3). (Added 4 of 1998 s. 6)

Editorial Note:

* The amendments made by Ord. No. 31 of 1998 to section 17(1)(a)(ii)
and (b) and (2)(d)(iii) apply in relation to the year of assessment

commencing on 1 April 2000 and to all subsequent years of assessment.
(31 of 1998 s. 2(2); L.N. 175 of 2000)

Financial institution: interpretation

(1) In this section and sections 17B, 17C, 17D, 17E, 17F and
17G—

Additional Tier 1 capital instrument (585N —4EAREEE) means
a capital instrument that qualifies as Additional Tier 1 capital
under Schedule 4B to the Banking (Capital) Rules (Cap. 155
sub. leg. L), or under the equivalent laws or regulatory
requirements of another member jurisdiction of the Basel
Committee;

associate (f3¥#54) has the meaning given by section 16(3);

associated corporation (AW AHE]) has the meaning given by
section 16(3);

Basel Committee (FEZEF§ZEE®) has the meaning given by
section 2(1) of the Banking Ordinance (Cap. 155);

Common Equity Tier 1 capital instrument ((G5iHBRE—NE R
ZE42) means a capital instrument that qualifies as Common
Equity Tier 1 capital under Schedule 4A to the Banking
(Capital) Rules (Cap. 155 sub. leg. L), or under the equivalent
laws or regulatory requirements of another member
jurisdiction of the Basel Committee;

debt instrument ({E152245) means an instrument specified in Part
1 of Schedule 6 that is in respect of a debt issue;

fair value (" FEE)—
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(a)

(b)

in relation to a person’s asset, means the amount
that, at the time as at which the value of the asset
is to be determined, the person would obtain from a
knowledgeable and willing person dealing at arm’s
length for the sale of the asset;

in relation to a person’s liability, means the amount
that, at the time as at which the value of the liability
is to be determined, the person would have to pay to
a knowledgeable and willing person dealing at arm’s
length for the transfer or release of the liability;

fair value accounting ()VAE{E 2 ET) means a basis of accounting
under which assets and liabilities are shown in a balance
sheet at their fair value;

paid-up amount (ELf~J#%E), in relation to a regulatory capital
security or debenture or debt instrument, means the sum
paid to the issuer for the issue of the security or debenture or
Instrument;

B A2

regulatory capital security (555 & N5675) means a security—

(a)

(b)

that qualifies or has qualified as an Additional Tier
1 capital instrument, and that forms or formed a
component of Additional Tier 1 capital, for the purposes
of the Banking (Capital) Rules (Cap. 155 sub. leg. L)
or of the equivalent laws or regulatory requirements of
another member jurisdiction of the Basel Committee; or

that qualifies or has qualified as a Tier 2 capital
instrument, and that forms or formed a component of
Tier 2 capital, for the purposes of the Banking (Capital)
Rules (Cap. 155 sub. leg. L) or of the equivalent laws or
regulatory requirements of another member jurisdiction
of the Basel Committee;

Tier 2 capital instrument (4 ENELE) means a capital
instrument that qualifies as Tier 2 capital under Schedule
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4C to the Banking (Capital) Rules (Cap. 155 sub. leg. L),
or under the equivalent laws or regulatory requirements of
another member jurisdiction of the Basel Committee.

(2) For the purposes of the definition regulatory capital security
in subsection (1)—

security (67%) does not include—
(a) a share;

(b) any debt instrument the terms and conditions of which
provide for the issuer of the instrument converting,
or having an option to convert, the instrument into a
Common Equity Tier 1 capital instrument of the issuer
or any other corporation after a certain period of time;
or

(c) subject to subsection (3), any debt instrument—

(1) that carries a contractual right to any distribution
or redemption payment that depends to any extent
on the results of the business of the issuer of the
instrument or of any part of that business; or

(i1) that provides discretion to the issuer of the
instrument to make any distribution or redemption
payment that depends to any extent on the results
of the business of that issuer or of any part of that
business.

(3) A debt instrument does not fall within paragraph (c) of the
definition of security in subsection (2) by reason only that
the terms and conditions of the instrument provide for the
reduction in distribution or redemption payment if the results
of the business of the issuer of the instrument, or of any part
of that business, worsen.

(Added 12 of 2016 s. 14)
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17B. Financial institution: regulatory capital security treated as debt
security
(1) For the purposes of this Part—
(a) a regulatory capital security is to be treated as a debt
security; and
(b) any sum payable in respect of a regulatory capital
security by its issuer, other than a repayment of the paid-
up amount of the security, is to be treated as interest
payable on money borrowed by the issuer of an amount
equal to the paid-up amount of the security.
(2) Subsection (1) has effect subject to sections 17C, 17D, 17E,
17F and 17G.
(Added 12 of 2016 s. 14)
17C. Financial institution: general provisions on issuer of regulatory

capital security

(1) This section applies in ascertaining profits in respect of which
the issuer of a regulatory capital security is chargeable to tax
under this Part for a year of assessment.

(2) Profits of the issuer are to be determined as if fair value
accounting were not generally accepted accounting practice in
relation to the security or part of the security.

(3) A sum representing—

(a) the paid-up amount of the security being written down
on a permanent or temporary basis in accordance with
any laws or regulatory requirements or the terms and
conditions of the security; or

(b) the paid-up amount of the security being converted to a
Common Equity Tier 1 capital instrument in accordance

Last updated date
Verified Copy 23.11.2018



Part 4

Section 17D

Inland Revenue Ordinance

4-284
Cap. 112

17D.

4

with any laws or regulatory requirements or the terms
and conditions of the security,

is not to be treated as a receipt arising in or derived from
Hong Kong by the issuer from a trade, profession or business
carried on in Hong Kong.

No deduction i1s to be allowed to the issuer under section
16(1) for any sum representing the paid-up amount of the
security being written up in accordance with any laws or
regulatory requirements or the terms and conditions of the
security, following a write-down of the paid-up amount
on a temporary basis in accordance with those laws or
requirements or those terms and conditions.

(Added 12 of 2016 s. 14)

Financial institution: general provisions on regulatory capital
security held by, or for benefit of, issuer’s specified connected
person

(D

(2)

)

This section applies in ascertaining profits in respect of which
a specified connected person of the issuer of a regulatory
capital security is chargeable to tax under this Part for a
year of assessment if, during the basis period for the year of
assessment, the security is held by or for the benefit of the
specified connected person.

Profits of the specified connected person are to be determined
as if fair value accounting were not generally accepted
accounting practice in relation to the security or part of the
security.

No deduction is to be allowed to the specified connected
person under section 16(1) for any sum representing—

(a) the paid-up amount of the security being written down
on a permanent or temporary basis in accordance with
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any laws or regulatory requirements or the terms and
conditions of the security; or

(b) the paid-up amount of the security being converted to a
Common Equity Tier 1 capital instrument in accordance
with any laws or regulatory requirements or the terms
and conditions of the security.

(4) A sum representing the paid-up amount of the security
being written up in accordance with any laws or regulatory
requirements or the terms and conditions of the security,
following a write-down of the paid-up amount on a temporary
basis in accordance with those laws or requirements or those
terms and conditions, is not to be treated as a receipt arising
in or derived from Hong Kong by the specified connected
person from a trade, profession or business carried on in
Hong Kong.

(5) In this section—

connected person (FERH#HZ), in relation to the issuer of a
regulatory capital security, means—

(a) an associated corporation of the issuer; or
(b) a person (other than a corporation) who—
(1) controls the issuer;
(i1) 1is controlled by the issuer; or

(111) 1is under the control of the same person as is the
1Ssuer;

market maker (T11354+27) means a person who—

(a) s licensed or registered for dealing in securities under
the Securities and Futures Ordinance (Cap. 571) or is
authorized to do so by a regulatory authority in a major
financial centre outside Hong Kong recognized by the
Commissioner for the purposes of this section;
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(b) 1n the ordinary course of conduct of the person’s trade,
profession or business in respect of market making,
holds oneself out as being willing to buy and sell
securities for the person’s own account and on a regular
basis; and

(c) 1is actively involved in market making in securities
issued by a wide range of unrelated institutions;

specified connected person (F5UHERHET), in relation to the

(6)

issuer of a regulatory capital security, means a connected
person of the issuer who is not excepted within the meaning
of subsection (6).

In this section, a connected person of the issuer of a
regulatory capital security is excepted if the connected
person—

(a) 1s chargeable to tax under this Part in respect of a sum
payable in respect of the security;

(b) s entitled to a sum payable in respect of the security in
the capacity of—

(1) a person acting as a trustee of a trust estate, or
holding property belonging to others pursuant to
the terms of a contract, where the person is not
beneficially entitled to the sum;

(1) a beneficiary of a unit trust to which section
26A(1A)(a)(1) or (i1) applies, where the sum is
payable to a trustee of the unit trust in respect of a
specified investment scheme referred to in section
26A(1A)(b); or

(i11) a member of a retirement scheme that is either a
recognized retirement scheme or a substantially
similar retirement scheme established outside Hong
Kong, where the Commissioner is satisfied that
the latter scheme complies with the requirements
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17E.

17F.

(©)

(d)

(e)

of a supervisory authority within an acceptable
regulatory regime;
is a market maker who, in the ordinary course of
conduct of the market maker’s trade, profession or

business in respect of market making, holds the security
for the purpose of providing liquidity for the security;

is a public body; or

is a body corporate, where the Government owns
beneficially more than half of the issued share capital of
that body corporate for the time being.

(Added 12 of 2016 s. 14)

Financial institution: profits adjusted if associates deal not at
arm’s length in connection with regulatory capital security

(1) This section applies i1f—

2)

(a)

(b)

conditions are made or imposed between a financial
institution and a person who is an associate of the
financial institution, in their commercial or financial
relations in connection with a regulatory capital security;
and

the conditions differ from those that would be made if
the person were not such an associate.

Any profits that, but for the conditions referred to in
subsection (1)(a), would have accrued to the financial
institution or the person and, by reason of those conditions,
have not so accrued, are to be included in the profits of the
financial institution or the person and taxed in accordance
with this Part.

(Added 12 of 2016 s. 14)

Financial institution: issuer’s deduction if regulatory capital

Last updated date
Verified Copy 23.11.2018



Part 4

Section 17F

Inland Revenue Ordinance

4-292
Cap. 112

security is issued to, held by or issued or held for benefit of
specified connected person

(D

2)

)

4)

No deduction is to be allowed to the issuer of a regulatory
capital security (specified issuer) under section 16(1) for any
sum payable in respect of the security if it is issued to, held
by or issued or held for the benefit of a specified connected
person of the specified issuer.

Subsection (1) does not apply to a sum payable in respect of
a regulatory capital security issued to or for the benefit of a
specified connected person of the specified issuer if both of
the following conditions are met—

(a) the money paid by or on behalf of the specified
connected person for the issue of the security has been
entirely funded, either directly or indirectly, by the
proceeds of an external issue of a regulatory capital
security or debenture or debt instrument by the specified
connected person or an associated corporation of the
specified issuer;

(b) the externally issued regulatory capital security or
debenture or debt instrument is not, at any time during
the basis period of the specified issuer for the year of
assessment concerned, held by or for the benefit of a
specified connected person of the specified issuer.

The amount of any deduction allowable under subsection (2)
is not to exceed the sum payable by the specified connected
person or associated corporation (as the case requires) in
respect of the externally issued regulatory capital security or
debenture or debt instrument (other than the repayment of the
paid-up amount).

Subsection (5) applies to a deduction allowable under
subsection (2) if the externally issued regulatory capital
security or debenture or debt instrument is held by or for
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(6)

(7)

(8)

)

(10)

the benefit of an associate (other than a specified connected
person) of the specified issuer.

The amount of the deduction that, but for this subsection,
would have been allowed under section 16(1) is to be reduced
by any amount by which the sum payable to, or for the
benefit of, that associate exceeds a reasonable commercial
return on money borrowed of an amount equal to the paid-up
amount for the externally issued regulatory capital security or
debenture or debt instrument.

For the purposes of subsection (5), a reasonable commercial
return means a return that, at the time the security or
debenture or instrument was issued, would be regarded in
the prevailing market conditions as a reasonable commercial
return between persons dealing with each other at arm’s
length in the open market.

In this section, a regulatory capital security or debenture
or debt instrument is externally issued if the security or
debenture or instrument is not issued to, or for the benefit of,
a specified connected person of the specified issuer.

Subject to subsections (9) and (10), section 17D(5) and (6)
applies to this section.

The definition of market maker in section 17D(5) applies
as if a reference to “this section” in paragraph (a) of that
definition were a reference to this section.

Section 17D(6) applies for the purposes of construing
a reference to specified connected person appearing in
subsection (2)(b), (4) or (7) as if—

(a) the reference to “the issuer of a regulatory capital
security” in section 17D(6) were a reference to the
specified issuer; and

(b) each reference to “the security” in section 17D(6)(a),
(b) or (c) were a reference to the externally issued
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regulatory capital security or debenture or debt
instrument referred to in subsection (2)(b), (4) or (7) (as
the case requires).
(Added 12 of 2016 s. 14)
17G. Financial institution: non-resident financial institution’s Hong

Kong branch treated as separate enterprise

(D

(2)

3)

4

This section applies in ascertaining profits in respect of which
a non-resident financial institution with capital raised through
the issue of a regulatory capital security is chargeable to tax
under this Part in relation to its Hong Kong branch.

The profits of the Hong Kong branch of the non-resident
financial institution are those that the Hong Kong branch
would have made if it were a distinct and separate enterprise
that—

(a) engaged in the same or similar activities under the same
or similar conditions; and

(b) dealt wholly independently of the non-resident financial
institution.

In applying subsection (2), account is to be taken of the
functions performed, assets used and risks assumed by the
non-resident financial institution—

(a) through the Hong Kong branch; and

(b) through the other parts of the non-resident financial
institution.

In applying subsection (2), it is to be assumed that the Hong
Kong branch—

(a) has the same credit rating as the non-resident financial
institution; and
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(6)

(7)

(b) has such equity and loan capital as it could reasonably
be expected to have if it were a distinct and separate
enterprise as described in that subsection.

In accordance with subsection (2), transactions in connection
with a regulatory capital security between the Hong Kong
branch and any other part of the non-resident financial
institution are treated as taking place on such terms and
conditions as would have been agreed between parties dealing
at arm’s length.

No deduction is to be allowed for costs and expenses
in excess of those that would have been incurred on the
assumptions in subsection (4).

In this section—

(a) non-resident financial institution (FEYNTERE)
means any financial institution whose head office is
situated outside Hong Kong;

(b) Hong Kong branch (& %571T) means any business
carried on in Hong Kong by a non-resident financial
institution.

(Added 12 of 2016 s. 14)

18. Basis for computing profits

(D

2)

Save as provided in this section, the assessable profits for any
year of assessment from any trade, profession or business
carried on in Hong Kong shall be computed on the full
amount of the profits therefrom arising in or derived from
Hong Kong during the year preceding the year of assessment.

Where the Commissioner is satisfied that the accounts of a
trade, profession or business carried on in Hong Kong are
usually made up to some day other than 31 March, he may
direct that the assessable profits from that source be computed
on the amount of the profits therefrom arising in or derived
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from Hong Kong during the year ending on that day in the
year preceding the year of assessment. Where, however, the
assessable profits from any trade, profession or business
have been computed by reference to an account made up to a
certain day, and no account is made up to the corresponding
day in the year following, the assessable profits from that
source both for the year of assessment in which such failure
occurs and for the 2 years of assessment following shall be

computed on such basis as the Commissioner in his discretion
thinks fit.

Subject to section 18C, where a person commences to carry
on a trade, profession or business in Hong Kong on a day
within a year of assessment, the assessable profits from that
source for such year of assessment shall be computed on
the amount of the profits therefrom arising in or derived
from Hong Kong during the period beginning on the date of
commencement and ending on the last day of that year of
assessment. (Amended 7 of 1975 s. 11)

Where a person has commenced to carry on a trade,
profession or business in Hong Kong on a day within the year
preceding a year of assessment, the assessable profits from
that source for that year of assessment shall be computed on
the amount of the profits therefrom arising in or derived from
Hong Kong for 1 year from such day:

Provided that such person may claim, by giving notice in
writing to the Commissioner, to have the assessable profits
from the source for that year of assessment and for the
following year of assessment (but not for one or other of
those years) recomputed on the basis of the actual profits
therefrom arising in or derived from Hong Kong during each
such year respectively, but where the commencement is in the
year of assessment commencing on 1 April 1973, such claim
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(6)

(7)

for recomputation shall relate only to the year of assessment
commencing on 1 April 1974. (Amended 7 of 1975 s. 11)

Where a person ceases to carry on a trade, profession or
business in Hong Kong the assessable profits from that source
for the year of assessment in which the cessation occurs shall
be computed on the amount of the profits therefrom arising in
or derived from Hong Kong during the period beginning on 1
April in that year and ending on the date of cessation:

Provided that where the profits arising in or derived from
Hong Kong from that source during the year of assessment
immediately preceding the year in which the cessation occurs
exceed what would otherwise have been the assessable profits
from that source for that preceding year such assessable
profits shall be recomputed on the basis of the actual profits
therefrom arising in or derived from Hong Kong during that
preceding year and an additional assessment shall be made
accordingly.

Notwithstanding the provisions of section 70 a claim made
for an adjustment of any assessment because of a change in
the basis period required or authorized under the provisions
of this section shall be entertained if it is made in writing
within 2 years after the end of the relevant year of assessment
or, where the claim has been made under the proviso to
subsection (4), within 2 years after the end of the second of
the 2 years of assessment referred to in such proviso. A claim
so made shall be regarded as an objection to an assessment
under section 64 for the purposes of Part 11. (Admended 35 of
1965 s. 11)

This section shall apply to the years of assessment up to and
including the year of assessment commencing on 1 April
1974. (Replaced 7 of 1975 s. 11)

(Replaced 49 of 1956 s. 14. Amended 7 of 1986 s. 12; E.R. I of

2012)
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18A. Assessable profits for the year of assessment 1974/5

(D

2)

3)

Where the assessable profits for the year of assessment
commencing on 1 April 1974 from any trade, profession
or business fall to be computed under section 18(1) but the
actual profits from that source for that year of assessment
exceed those assessable profits as so computed, then,
notwithstanding section 18, the assessable profits for the
year of assessment commencing on 1 April 1974 shall be
computed on the basis of those actual profits.

Where the assessable profits for the year of assessment
commencing on 1 April 1974 from any trade, profession
or business fall to be computed under section 18(2) on the
amount of profits from that source for the year ending on a
day other than 31 March in the year preceding that year of
assessment but the actual profits from that source—

(a) for the year ending on the corresponding day in the year
of assessment; or

(b) if the accounts for that trade, profession or business
were made up to more than 1 day in the year of
assessment, for the year ending on such of those days as
the Commissioner may direct,

exceed those assessable profits as so computed, then,
notwithstanding section 18, the assessable profits for the
year of assessment commencing on 1 April 1974 shall be
computed on the basis of those actual profits.

Where the assessable profits for the year of assessment
commencing on 1 April 1974 from any trade, profession
or business fall to be computed under section 18(4) but the
lesser of the actual profits from that source for—

Last updated date
Verified Copy 23.11.2018



Part 4

Section 18B

Inland Revenue Ordinance

4-306
Cap. 112

18B.

18C.

4

(a) the year ending on the day in that year of assessment to
which the accounts of that trade, profession or business
were made up; or

(b) that year of assessment,

exceed those assessable profits as so computed, then
notwithstanding section 18, the assessable profits for the
year of assessment commencing on 1 April 1974 shall be
computed on the basis of those actual profits.

For the purposes of applying this section there shall
be disregarded any loss brought forward to the year of
assessment commencing on 1 April 1974 under section 19(2).

(Added 7 of 1975 s. 12)

Basis for computing assessable profit for years of assessment
commencing on 1 April 1975

(D

(2)

Subject to subsection (2) and to sections 18C, 18D and 18E,
the assessable profits for any year of assessment commencing
on or after 1 April 1975 from any trade, profession or
business carried on in Hong Kong shall be computed on the
full amount of the profits therefrom arising in or derived from
Hong Kong during the year of assessment.

Subject to sections 18C, 18D and 18E, where the
Commissioner 1s satisfied that the accounts of a trade,
profession or business carried on in Hong Kong are made
up to some day other than 31 March, he may direct that the
assessable profits from that source for any year of assessment
be computed on the full amount of profits therefrom arising
in or derived from Hong Kong during the year ending on that
day in the year of assessment.

(Added 7 of 1975 s. 12. Amended 7 of 1986 s. 12)

Commencement of source of profits in years of assessment
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18D.

commencing on or after 1 April 1974

(D

(2)

Subject to subsection (2) where a person commences to carry
on a trade, profession or business in Hong Kong within any
year of assessment commencing on or after 1 April 1974 and
the Commissioner is satisfied that the first accounts of such
trade, profession or business after its commencement are
made up to some day other than 31 March, the assessable
profits from that source for that year of assessment shall—

(a) 1if the first accounts are made up to a day within that
year of assessment, be computed on the full amount of
the profits from that source arising in or derived from
Hong Kong during the period beginning on the day of
commencement and ending on the day to which the
accounts are made up; or

(b) if the first accounts are for a period in excess of a year
and are made up to a day within a year of assessment
following that in which the commencement occurred, be

computed on such basis as the Commissioner thinks fit.
(Amended 7 of 1986 s. 12)

Where the first accounts of a trade, profession or business
commenced in any year of assessment commencing on or
after 1 April 1974 are for a period of 1 year or less and are
made up to a day within the year of assessment following that
in which the commencement occurred, there shall be deemed
to be no assessable profits for the year of assessment in which
the commencement occurred.

(Added 7 of 1975 s. 12)

Cessation of source of profits in years of assessment
commencing on 1 April 1975

(D

Save as provided in this section, where, in any year of
assessment commencing on or after 1 April 1975, a person
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2)

(2A)

ceases to carry on a trade, profession or business in Hong
Kong, the assessable profits from that source for the year of
assessment in which the cessation occurs shall be computed
on the amount of the profits therefrom arising in or derived
from Hong Kong during the period beginning on the day
following the end of the basis period for the year preceding
the year of assessment and ending on the date of cessation.

Where in any year of assessment commencing on or after 1
April 1975 a person ceases to carry on a trade, profession or
business in Hong Kong which was commenced by him in
Hong Kong before 1 April 1974, the assessable profits from
that source for the year of assessment in which the cessation
occurs shall be computed on the amount of the profits
therefrom arising in or derived from Hong Kong during the
period beginning on 1 April in that year and ending on the
date of cessation:

Provided that where a person ceases to carry on such trade,
profession or business in Hong Kong other than by reason
of the death of an individual previously carrying on a trade,
profession or business as the sole proprietor thereof, and
the trade, profession or business, or any part thereof, is
transferred to or carried on by any other person as his trade,
profession or business, this subsection shall not apply, but the
cessation shall be deemed to be a cessation for the purposes
of subsection (1). (Amended 71 of 1983 s. 16, 4 of 2010 s. 5)

Where a person ceases to carry on a relevant trade, profession
or business on or after 1 April 1979, the following amount
shall be treated as assessable profits therefrom for the year
of assessment in which the cessation occurs and shall be
in addition to the assessable profits therefrom which, apart
from this subsection, fall to be computed for that year of
assessment—
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(a) 1in the case of an excepted trade, profession or business,
the amount, if any, by which the relevant profits
therefrom arising in or derived from Hong Kong during
the relevant period exceed the transitional amount;

(b) in the case of any other relevant trade, profession
or business, the full amount of any relevant profits
therefrom arising in or derived from Hong Kong during
the relevant period,

and, for the purposes of this subsection, profits are relevant
profits if, but for subsection (2) and apart from Part 6, the
assessable profits for that year of assessment would have
included those profits, and—

excepted trade, profession or business (FjiE{T3 ~ BHFEIFER)
means a relevant trade, profession or business referred to in
the definition in this subsection of transitional amount;

relevant period (75F#HAR]) means the period beginning on the
day next following the end of the basis period for the year
preceding the year of assessment in which the cessation
occurs and ending on 31 March in the year preceding the year
of assessment in which the cessation occurs;

relevant trade, profession or business (HRE{T3% ~ HEIFER)
means a trade, profession or business to which subsection
(2) applies and in the case of which the basis period for the
year preceding the year of assessment in which the cessation
occurs ends on a day other than 31 March;

transitional amount (& EHAZEE) means—

(a) where the assessable profits from a relevant trade,
profession or business for the year of assessment
commencing on 1 April 1974 fell to be computed under
section 18(2) on the amount of profits therefrom for the
year ending on a day other than 31 March in the year
preceding that year of assessment, the amount of profits
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(3)-(4)
)

from the relevant trade, profession or business arising in
or derived from Hong Kong during the period beginning
on the day next following the corresponding day in that
year of assessment and ending on 31 March 1975;

(b) where the assessable profits from a relevant trade,
profession or business for the year of assessment
commencing on 1 April 1974 fell to be computed under
section 18A(2), the amount of profits from the relevant
trade, profession or business arising in or derived from
Hong Kong during the period beginning on the day next
following the end of the basis period for that year of
assessment and ending on 31 March 1975,

and where a loss was incurred in the carrying on of a relevant
trade, profession or business referred to in paragraph (a) or
(b) of this definition during the period therein referred to,
transitional amount, in relation to that trade, profession or

business, shall be construed to mean a nil amount. (4dded 34
of 1980 s. 2)

(Repealed 56 of 1993 5. 12)

Where a person who commenced to carry on a trade,
profession or business in Hong Kong in a year of assessment
commencing on or after 1 April 1975—

(a) ceases to carry on such trade, profession or business
in the year of assessment following that in which such
commencement occurred; and

(b) by virtue of section 18C(2), there has been deemed to be
no assessable profits for the year of assessment in which
the commencement occurred,

the assessable profits for the year of assessment in which
the cessation occurs shall be recomputed on the basis of the
actual profits arising in or derived from Hong Kong from the
date of the commencement to the date of cessation.
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(6)-(7) (Repealed 19 of 1996 s. 6)
(Added 7 of 1975 s. 12. Amended 7 of 1986 s. 12; E.R. I of 2012)

18E. Change of accounting date and apportionments

(1) Where the assessable profits of a person from any trade,
profession or business carried on in Hong Kong have been
computed by reference to an account made up to a certain day
in any year of assessment and either— (Amended 7 of 1986
s. 12)

(2)

(a)

(b)

that person fails to make up an account to the
corresponding day in the following year of assessment;
or

that person makes up accounts to more than one day in
the following year of assessment,

then—

(1)

(i)

the assessable profits from that source for the year of
assessment in which the circumstances described in
either paragraph (a) or (b) prevail shall be computed on
such basis as the Commissioner thinks fit; and

the assessable profits for the year preceding that year
of assessment shall be recomputed on such basis as the
Commissioner thinks fit.

For the purposes of subsection (1)—

(a)

(b)

where the accounts of any trade, profession or
business are made up to the end of the Lunar year, the
Commissioner may accept those accounts as being made
up to a corresponding day in each year of assessment;
and

in the case of a trade, profession or business which was
commenced on or after 1 April 1974, the Commissioner
may, if he considers it necessary, make a computation
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4

under subsection (1) in respect of a basis period which
exceeds 12 months.

For the purposes of this Part, where in the case of a trade,
profession or business it is necessary in order to arrive at the
assessable profits or the losses for any year of assessment to
divide or apportion to specific periods the profits and losses
for any period for which accounts have been made up, or
to aggregate any such profits or losses or any apportioned
parts thereof, it shall be lawful to make such division and
apportionment or aggregation, and any such apportionment
shall be made in proportion to the number of days or months
in the respective periods unless the Commissioner, having
regard to any special circumstances, otherwise directs.

For the purposes of section 18D(2A), where in the case of a
trade, profession or business it is necessary in order to arrive
at the profits or losses for any period to divide or apportion to
specific periods the profits and losses for any period for which
accounts have been made up, or to aggregate any such profits
or losses or any apportioned parts thereof, the Commissioner
may make such division and apportionment or aggregation as
he may deem proper in that case. (Addded 34 of 1980 s. 3)

(Added 7 of 1975 5. 12)

18F.  Adjustment of assessable profits

(D)

2)

The amount of assessable profits for any year of assessment
of a person chargeable to tax under this Part shall be
increased by the amount of any balancing charge directed to
be made on that person under Part 6 and decreased by the
allowances made to that person under Part 6 for that year of
assessment to the extent to which the relevant assets are used
in the production of the assessable profits.

When in any year of assessment the amount of the allowances
made under Part 6 to any person chargeable to tax under
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19.

3)

this Part exceeds the total amount of that person’s assessable
profits, as increased by any balancing charge, the amount of
such excess shall, for the purposes of section 19C, be deemed
to be a loss of that person for that year of assessment.

This section shall apply to the year of assessment
commencing on 1 April 1975 and to subsequent years of
assessment.

(Added 7 of 1975 s. 12. Amended E.R. I of 2012)

Treatment of losses

(1)

(2)

Where a loss is incurred in any year of assessment up to and
including the year of assessment commencing on 1 April
1974 by a person chargeable to tax under this Part the amount
of such loss attributable to activities in Hong Kong shall
notwithstanding the provisions of section 70 be set off against
what would otherwise have been the assessable profits of
such person for that year of assessment. (dmended 49 of 1956
s. 15, 70f 1975 s. 13; 7 0f 1986 s. 12; 32 of 1998 s. 11)

Where the amount of loss which may set off under subsection
(1) 1s such that it cannot be wholly set off against the
assessable profits of a person chargeable to tax under this
Part for the year of assessment in which the loss occurred,
the amount not so set off shall be carried forward and shall
be set off against what would otherwise have been assessable
profits of that person for the future years of assessment in
succession:

Provided that—

(@) the amount of any such loss allowed to be set off
in computing the assessable profits for any year of
assessment shall not be set off in computing the
assessable profits for any other year of assessment; and
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(b) where a loss 1s set off under this subsection in respect
of the year of assessment commencing on 1 April 1975
or any subsequent year of assessment, that loss shall be
set off before the set off of any loss under section 19C.
(Replaced 7 of 1975 s. 13)
(3)-(4) (Repealed 56 of 1993 s. 13)

(Replaced 36 of 1955 5. 28)

19A. (Repealed 56 of 1993 5. 14)

19B. (Repealed 56 of 1993 5. 15)

19C. Treatment of losses after 1 April 1975*

(D

(2)

Subject to section 19CB, where in any year of assessment—

(a) an individual sustains a loss in any trade, profession or
business carried on by him; and

(b) either of the following conditions is met—

(1) the individual (whether married or not) does not
elect for personal assessment under section 41(1)
for the year of assessment;

(i1) the individual and the individual’s spouse do not
jointly elect for personal assessment under section
41(1A) for the year of assessment, (Replaced 32 of
2018 s. 4)

the amount of that loss shall be carried forward and set off
against the amount of his assessable profits from that trade,

profession or business for subsequent years of assessment.
(Amended 71 of 1983 s. 17; 43 of 1989 5. 9)

Subject to section 19CB, where in any year of assessment—

Last updated date
Verified Copy 23.11.2018



Part 4
Section 19C

Inland Revenue Ordinance

4-324
Cap. 112

(a)

(b)

an individual incurs a share of a loss of a partnership
in any trade, profession or business carried on by that
partnership; and

either of the following conditions 1s met—

(1) the individual (whether married or not) does not
elect for personal assessment under section 41(1)
for the year of assessment;

(11) the individual and the individual’s spouse do not
jointly elect for personal assessment under section
41(1A) for the year of assessment, (Replaced 32 of
2018 s. 4)

the amount of that share of the loss shall be carried forward
and set off against the amount of his share of assessable
profits of the partnership from that trade, profession or
business for subsequent years of assessment: (dmended 71 of
1983 s. 17; 43 of 1989 5. 9)

Provided that where at the end of the year of assessment
commencing on 1 April 1983 a share of a loss to be carried
forward under this subsection is one that was incurred by
a husband and wife, not being a wife living apart from her
husband, in partnership with each other, whether or not also
with other persons—

(1)

(i)

the share of the loss shall be deemed to be apportioned
between the husband and wife in the proportions in
which they were entitled to share profits between
themselves as at the last day of the basis period for that
year of assessment; and

each such portion of the share of the loss shall be carried
forward and set off against the husband’s or, as the case
may be, the wife’s respective share of assessable profits
of the partnership from that trade, profession or business
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(3A)

4)

)

for subsequent years of assessment. (Added 71 of 1983
s. 17)

Subject to subsection (3A), where in any year of assessment
an individual has sustained a loss or has incurred a share of a
loss of a partnership and—

(a) the individual (whether married or not) is personally
assessed under Part 7; or (Replaced 32 of 2018 s. 4)

(b) the individual and the individual’s spouse have jointly
elected to be personally assessed under Part 7, (Replaced
320f 2018 s. 4)

the amount of the loss or share of the loss shall be dealt with
in accordance with that Part. (Replaced 71 of 1983 s. 17)

For the purposes of Part 7, where the loss or the share of
the loss referred to in subsection (3) consists solely of the
balance of an unabsorbed loss calculated in accordance with
section 19CA(2)(b), the amount of the loss or the share of the
loss shall be deemed to be the amount arrived at by dividing
such balance by the adjustment factor within the meaning of

section 19CA. (Added 32 of 1998 s. 12)

Subject to section 19CB, where in any year of assessment
a corporation or a person, who is not an individual, a
partnership or a corporation, carrying on a trade, profession or
business sustains a loss in that trade, profession or business,
the amount of that loss shall be set off against the assessable
profits of the corporation or person (including its share of the
assessable profits of a partnership in which it is a partner) for
that year of assessment and to the extent not so set off, shall
be carried forward and set off against the corporation’s or the
person’s assessable profits and its share of assessable profits
of such a partnership for subsequent years of assessment.

Subject to section 19CB, where—
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(6)

(a)

(b)

a trade, profession or business is carried on in Hong
Kong by persons in partnership and any one of those
persons 1S a corporation or is a person who is not an
individual, a partnership or a corporation; and (Amended
70f 1986 s. 12)

in any year of assessment a loss is incurred in that trade,
profession or business,

then the corporation’s or the person’s share of that loss shall
be set off against the assessable profits of the corporation
or the person for the year of assessment in which the loss
was incurred and to the extent not so set off, be carried
forward and, for subsequent years of assessment, be set off
first against the corporation’s or the person’s share of the
assessable profits of such partnership and, to the extent not so
set off, then against the assessable profits of the corporation
or the person.

For the purposes of this section—

(a)

(b)

(c)

(d)

the amount of any loss set off in computing the
assessable profits for any year of assessment shall not be
set off in computing the assessable profits for any other
year of assessment;

the amount of any loss carried forward to any year of
assessment to be set off against the assessable profits for
that year shall not be set off more than once in that year
of assessment;

the total amount set off against assessable profits shall
not exceed the amount of the loss;

the amount of any loss to be set off under this section

shall be the loss attributable to activities in Hong Kong;
(Amended 30 of 1981 s. 4; 7 of 1986 s. 12)

the amount of any loss sustained in any trade, profession
or business carried on for the benefit of a trust by a
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19CA.

person in his capacity as trustee shall not be available
for set off except against the assessable profits of
that trust from that trade, profession or business for
subsequent years of assessment. (Added 30 of 1981 s. 4)

(7)  (Repealed 30 of 2004 s. 3)

(8) This section shall apply to the year of assessment
commencing on 1 April 1975 and to subsequent years of
assessment.

(Added 7 of 1975 s. 16. Amended 32 of 1998 s. 12; E.R. I of 2012)

Editorial Note:

* The amendments made by Part 2 of Ord. No. 32 of 2018 to this section
apply in relation to all years of assessment commencing on or after 1
April 2018. (Please see 32 of 2018 s. 3)

Treatment of losses: concessionary trading receipts™

(1) This section shall apply to any person who derives
concessionary trading receipts and normal trading receipts for
any year of assessment.

(2) Where, for any year of assessment, there is an unabsorbed
loss in respect of the concessionary trading receipts of a
person to whom this section applies, and the person has
chargeable normal trading receipts for that year of assessment,
the unabsorbed loss shall be treated in accordance with the
following provisions—

(a) where the amount of the unabsorbed loss does not
exceed the amount of the chargeable normal trading
receipts as multiplied by the adjustment factor, the
amount of the chargeable normal trading receipts shall,
for the purpose of ascertaining the assessable profits
of the person, be deemed to be reduced by an amount
arrived at by dividing the amount of the unabsorbed
loss by the adjustment factor, and the amount of the
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(b)

unabsorbed loss shall, for any other purposes, be
deemed to be nil;

in any other case, the amount of the unabsorbed loss
shall, for the purpose of ascertaining the loss sustained
by the person, be deemed to be reduced by an amount
arrived at by multiplying the amount of the chargeable
normal trading receipts by the adjustment factor, and the
balance of the unabsorbed loss so reduced shall be dealt
with in accordance with sections 19C and 19CB, and the
amount of the chargeable normal trading receipts shall,
for any other purposes, be deemed to be nil.

(3) Where, for any year of assessment, there is an unabsorbed
loss in respect of the normal trading receipts of a person to
whom this section applies, and the person has chargeable
concessionary trading receipts for that year of assessment,
the unabsorbed loss shall be treated in accordance with the
following provisions—

(a)

(b)

where the amount of the unabsorbed loss does not
exceed the amount of the chargeable concessionary
trading receipts as divided by the adjustment factor, the
amount of the chargeable concessionary trading receipts
shall, for the purpose of ascertaining the assessable
profits of the person, be deemed to be reduced by an
amount arrived at by multiplying the amount of the
unabsorbed loss by the adjustment factor, and the
amount of the unabsorbed loss shall, for any other
purposes, be deemed to be nil;

in any other case, the amount of the unabsorbed loss
shall, for the purpose of ascertaining the loss sustained
by the person, be deemed to be reduced by an amount
arrived at by dividing the amount of the chargeable
concessionary trading receipts by the adjustment factor,
and the balance of the unabsorbed loss so reduced shall
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be dealt with in accordance with sections 19C and
19CB, and the amount of the chargeable concessionary
trading receipts shall, for any other purposes, be deemed
to be nil.

(4) In this section, adjustment factor (FH%2%53%5), in relation
to any year of assessment, means the factor ascertained in
accordance with the following formula:

A

B

where: A means the rate specified in Schedule 1
or 8, as the case may be, for that year of
assessment; and

B, in relation to any concessionary trading
receipts, means the rate specified in the
relevant concession provision for that year of
assessment. (Amended 12 of 2016 s. 4; 9 of
2017 s. 7)

(5) In this section—

chargeable concessionary trading receipts (JfEZRF YR B Y=
£ ), in relation to any person for any year of assessment,
means—

(a) where the concessionary trading receipts are of a kind
in respect of which assessable profits are chargeable to
tax at the rate specified in a concession provision (other
than section 14B), the amount of such concessionary
trading receipts as— (Amended 9 of 2017 s. 7)

(1) reduced by the aggregate of—

(A) the amount of any outgoings and expenses
deductible under this Part to the extent to
which they are incurred during the basis
period for that year of assessment by the
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(i)

person in the production of the concessionary
trading receipts; and

(B) the amount of any allowances made under
Part 6 for that year of assessment to the
person to the extent to which the relevant
assets are used during the basis period for
that year of assessment in the production of
the concessionary trading receipts; and

increased by the amount of any balancing charge
directed to be made on that person under Part 6 for
that year of assessment to the extent to which the
relevant assets are used in the production of the
concessionary trading receipts;

(b) where the concessionary trading receipts are of a kind in
respect of which assessable profits are chargeable to tax
at the rate specified in section 14B, the amount of the

assessable profits ascertained in accordance with section
23A(2) or (2A); (Amended 3 of 2014 s. 5)

(¢) (Repealed 9 of 2017 s. 7)

chargeable normal trading receipts (JEZRFRIY—REZEUZA), in
relation to any person for any year of assessment, means the
amount of the normal trading receipts as—

(a) reduced by the aggregate of—

(i)

(i)

the amount of any outgoings and expenses
deductible under this Part to the extent to which
they are incurred during the basis period for that
year of assessment by the person in the production
of the normal trading receipts; and

the amount of any allowances made under Part
6 for that year of assessment to the person to the
extent to which the relevant assets are used during
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the basis period for that year of assessment in the
production of the normal trading receipts; and

(b) increased by the amount of any balancing charge
directed to be made on that person under Part 6 for that
year of assessment to the extent to which the relevant
assets are used in the production of the normal trading
receipts;

concession provision (EJE[Fx3L) means one of the following
provisions—

(a) section 14A(1); (Amended 32 of 2018 s. 19)
(b) section 14B;

(c) section 14D;

(d) section 14H;

(e) section 14J; (Added 9 of 2017 s. 7)

concessionary trading receipts (FERFEAVESZFEUILA) means
the trading receipts and other sums in respect of which
assessable profits are chargeable to tax at the rate specified in
a concession provision; (Amended 12 of 2016 s. 4, 9 of 2017
s. 7)

normal trading receipts (—f==Z A) means any trading
receipts and other sums, other than concessionary trading
receipts; (Replaced 13 of 2018 s. 5)

unabsorbed loss in respect of the concessionary trading receipts

(B IR R EZEUNARRIRANEGTR), in relation to any

person for any year of assessment, means—

(a) where the concessionary trading receipts are of a kind
in respect of which assessable profits are chargeable to
tax at the rate specified in a concession provision (other
than section 14B), the loss ascertained by— (4dmended 9
of 2017 s. 7)
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(1) adding to the amount of the concessionary trading
receipts the amount of any balancing charge
directed to be made on that person under Part 6 for
that year of assessment to the extent to which the
relevant assets are used in the production of the
concessionary trading receipts; and

(11) reducing from the resulting amount the aggregate
of—

(A) the amount of any outgoings and expenses
deductible under this Part to the extent to
which they are incurred during the basis
period for that year of assessment by the
person in the production of the concessionary
trading receipts; and

(B) the amount of any allowances made under
Part 6 for that year of assessment to the
person to the extent to which the relevant
assets are used during the basis period for
that year of assessment in the production of
the concessionary trading receipts;

(b) where the concessionary trading receipts are of a kind
in respect of which assessable profits are chargeable to
tax at the rate specified in section 14B, the loss arrived
at in accordance with sections 19D and 23A(2) or (2A);
(Amended 3 of 2014 s. 5)

(¢) (Repealed 9 of 2017 s. 7)

unabsorbed loss in respect of the normal trading receipts ([i#~F-—

g e ST AR 4NE5F8), in relation to any person for any
year of assessment, means the loss ascertained by—

(a) adding to the amount of the normal trading receipts the
amount of any balancing charge directed to be made on
that person under Part 6 for that year of assessment to

Last updated date
Verified Copy 23.11.2018



Inland Revenue Ordinance

Part 4 4-342
Section 19CB Cap. 112
the extent to which the relevant assets are used in the
production of the normal trading receipts; and
(b) reducing from the resulting amount the aggregate of—
(1) the amount of any outgoings and expenses
deductible under this Part to the extent to which
they are incurred during the basis period for that
year of assessment by the person in the production
of the normal trading receipts; and
(1) the amount of any allowances made under Part
6 for that year of assessment to the person to the
extent to which the relevant assets are used during
the basis period for that year of assessment in the
production of the normal trading receipts.
(Added 32 of 1998 s. 13. Amended E.R. 1 of 2012)

Editorial Note:

* The amendments made by 3 of 2014 to section 19CA(5) apply in relation
to the year of assessment commencing on 1 April 2013 and to all
subsequent years of assessment. (Please see 3 of 2014 s. 3)

19CB. Set off: concessionary trading receipts

(1) Where, in accordance with section 19C(1), (2), (4) or (5),
a loss is to be set off against assessable profits for any year
of assessment, this section shall apply for the purpose of
ascertaining the amount of the loss set off and the resulting
reduction in the assessable profits.

(2) Where the loss is in respect of concessionary trading receipts
and it is to be set off against the assessable profits in respect
of normal trading receipts—

(a) where the amount of the loss does not exceed the
amount of the assessable profits in respect of normal
trading receipts as multiplied by the adjustment factor,
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3)

(b)

the amount of the assessable profits in respect of normal
trading receipts shall, for the purpose of ascertaining
the assessable profits of the person, be deemed to be
reduced by the amount arrived at by dividing the amount
of the loss by the adjustment factor, and the loss shall,
for any other purposes, be deemed to have been fully set
off;

in any other case, the loss shall, for the purpose of the
set off, be deemed to have been set off to the extent
of the amount arrived at by multiplying the amount
of the assessable profits in respect of normal trading
receipts by the adjustment factor, and the amount of the
assessable profits in respect of normal trading receipts
shall, for any other purposes, be deemed to be nil.

Where the loss is in respect of normal trading receipts and
it 1s to be set off against the assessable profits in respect of
concessionary trading receipts—

(a)

(b)

where the amount of the loss does not exceed
the amount of the assessable profits in respect of
concessionary trading receipts as divided by the
adjustment factor, the amount of the assessable profits
in respect of concessionary trading receipts shall, for
the purpose of ascertaining the assessable profits of
the person, be deemed to be reduced by the amount
arrived at by multiplying the amount of the loss by
the adjustment factor, and the loss shall, for any other
purposes, be deemed to have been fully set off;

in any other case, the loss shall, for the purpose of the
set off, be deemed to have been set off to the extent
of the amount arrived at by dividing the amount of the
assessable profits in respect of concessionary trading
receipts by the adjustment factor, and the amount of the
assessable profits in respect of concessionary trading
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19D.

19E.

receipts shall, for any other purposes, be deemed to be
nil.
(4) In this section—

adjustment factor (FH%%578Y), concessionary trading receipts (J&
B =F UL A) and normal trading receipts (—f%=3E
Y A) have the meanings respectively assigned to them in
section 19CA(4) and (5);

loss (JF518) includes part of a loss.
(Added 32 of 1998 s. 13)

Computation of losses after 1 April 1975

(1) For the purposes of section 19C, the amount of loss incurred
by a person chargeable to tax under this Part for any year
of assessment shall be computed in like manner and for
such basis period as the assessable profits for that year of
assessment would have been computed.

(2) This section shall apply to the year of assessment
commencing on 1 April 1975 and to subsequent years of
assessment.

(Added 7 of 1975 s. 16)

Adjustment of losses

(1) For the purposes of section 19D, the amount of loss for any
year of assessment of any person chargeable to tax under this
Part shall be increased by the allowances made to that person
under Part 6 for that year of assessment to the extent to which
the relevant assets are used in the production of the losses and
decreased by the amount of any balancing charge directed to
be made on that person under Part 6.

(2) Where in any year of assessment the amount of the balancing
charge made under Part 6 to a person chargeable to tax under

Last updated date
Verified Copy 23.11.2018



Part 4

Section 20

Inland Revenue Ordinance

4-348
Cap. 112

20.

20A.

3)

this Part exceeds the total amount of that person’s losses, as
increased by any allowances, the amount of such excess shall
be deemed to be assessable profits of that person for that year
of assessment.

This section shall apply to the year of assessment
commencing on 1 April 1975 and to subsequent years of
assessment.

(Added 7 of 1975 s. 16. Amended E.R. I of 2012)

(Repealed 27 of 2018 s. 15)

Persons chargeable on behalf of a non-resident

(D

(2)

A non-resident person shall be chargeable to tax either
directly or in the name of his agent in respect of all his
profits arising in or derived from Hong Kong from any trade,
profession or business carried on in Hong Kong whether
such agent has the receipt of the profits or not, and the tax
so charged whether directly or in the name of the agent shall
be recoverable by all means provided in this Ordinance out
of the assets of the non-resident person or from the agent.
Where there are more agents than one they may be charged
to tax jointly or severally in respect of the profits of the non-
resident person and shall be jointly and severally liable for
the tax thereon. (Amended 7 of 1986 s. 12)

Every person chargeable to tax as agent, or from whom tax is
recoverable in respect of the profits of another person, shall
retain out of any assets coming into his possession or control
on behalf of such other person or in his capacity as agent so
much thereof as shall be sufficient to produce the amount of
such tax, and he shall be and is hereby indemnified against
any person whomsoever in respect of his retention of such
assets.
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3)

Notwithstanding anything contained in subsections (1)
and (2), any person who sells any goods in Hong Kong on
behalf of a non-resident person shall furnish quarterly to the
Commissioner a return showing the gross proceeds from such
sales and shall at the same time pay to the Commissioner a
sum equal to 1% of such proceeds or such lesser sum as may
have been agreed with the Commissioner. On receipt of such
sum the Commissioner shall issue a certificate in the form
specified by the Board of Inland Revenue: (4dmended 39 of
1969 s. 3; 7 of 1986 5. 12)

Provided that the Commissioner may exempt any such person
from the provisions of this subsection on such conditions as
he may consider fit.

(Added 49 of 1956 s. 17)

20AA. Persons not treated as agents

(D

(2)

For the purposes of section 20A, the following persons are
deemed not to be an agent of a non-resident person—

(a) where profits are chargeable to tax under this Part
by reference to so much of any trade, profession or
business as relates to transactions carried out through a
broker and falling within subsection (2), the broker;

(b) where profits are chargeable to tax under this Part by
reference to so much of any trade, profession or business
as relates to transactions carried out through an approved
investment adviser and falling within subsection (3), the
approved investment adviser.

Where any profits are chargeable to tax under this Part by
reference to so much of any trade, profession or business
as relates to a transaction carried out through a broker, the
transaction 1is taken, in relation to the profits (the taxable
profits), to fall within this subsection if—
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3)

(a)

(d)

(e)

at the time of the transaction, the broker was carrying
on the business of a broker;

the transaction was carried out by the broker for the
non-resident person in the ordinary course of the
business;

the remuneration that the broker received for providing
the services of a broker to the non-resident person
for the transaction was at a rate not less than the one
customary for the class of business;

the non-resident person does not fall (apart from this
paragraph) to be treated as having the broker as his
agent in relation to any other profits not included in the
taxable profits under this subsection or subsection (3)
but chargeable to tax under this Part for the same year
of assessment; and

the broker was not an associate of the non-resident
person during the year of assessment.

Where any profits are chargeable to tax under this Part by
reference to so much of any trade, profession or business
as relates to a transaction carried out through an approved
investment adviser, the transaction is taken, in relation to the
profits (the taxable profits), to have been carried out through
the approved investment adviser and to fall within this
subsection if—

(a)
(b)

(©)

(Repealed 32 of 1998 5. 14)

at the time of the transaction, the approved investment
adviser was carrying on the business of an approved
investment adviser;

the transaction was carried out by the approved
investment adviser for the non-resident person in the
ordinary course of the business;
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(4)

)

(6)

(d) the remuneration that the approved investment adviser
received for providing the services of an approved
investment adviser to the non-resident person for the
transaction was at a rate not less than the one customary
for the class of business;

(e) the non-resident person does not fall (apart from
this paragraph) to be treated as having the approved
investment adviser as his agent in relation to any other
profits not included in the taxable profits under this
subsection or subsection (2) but chargeable to tax under
this Part for the same year of assessment;

(f) the approved investment adviser was not an associate of
the non-resident person during the year of assessment;
and

(g) the approved investment adviser, when he acted for
the non-resident person in the transaction, did so in an
independent capacity.

This section applies to a person who acts as a broker or
provides services as an approved investment adviser as part
only of a business and as if that part is a separate business.

For the purposes of this section, an approved investment
adviser 1s not regarded as acting in an independent capacity
when acting on behalf of the non-resident person unless,
having regard to the legal, financial and commercial
characteristics of the relationship between them, it is a
relationship between persons carrying on independent
businesses dealing with each other at arm’s length.

In this section—

approved investment adviser (551 75 ERA]) means—

(a) a corporation licensed to carry on a business in advising
on securities or asset management under Part V of the
Securities and Futures Ordinance (Cap. 571); or
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(b) an authorized financial institution registered for carrying
on such a business under that Part, only to the extent
that the institution carries on such a business; (Replaced
502002 s. 407)

associate (f¥#5), in relation to a non-resident person, means—

(a) where the person is a natural person—

(i)
(i)

(iii)
(iv)

v)

a relative of the person;

a partner of the person and any relative of that
partner;

a partnership in which the person is a partner;

any corporation controlled by the person, by a
partner of the person or by a partnership in which
the person is a partner;

any director or principal officer of any such
corporation as is referred to in subparagraph (iv);

(b) where the person is a corporation—

(1)
(i)

(iii)

(iv)

any associated corporation;

any person who controls the corporation and any
partner of such person, and, where either such
person is a natural person, any relative of such
person;

any director or principal officer of that corporation
or of any associated corporation and any relative
of any such director or officer;

any partner of the corporation and, where such
partner is a natural person, any relative of such
partner;

(c) where the person is a partnership—

(1)

any partner of the partnership and where such
partner 1s a partnership any partner of that
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partnership, any partner with the partnership in
any other partnership and where such partner is
a partnership any partner of that partnership and
where any partner of, or with, or in any of the
partnerships mentioned in this subparagraph is a
natural person, any relative of such partner;

(1) any corporation controlled by the partnership or by
any partner thereof or, where such a partner is a
natural person, any relative of such partner;

(i11) any corporation of which any partner is a director
or principal officer;

(iv) any director or principal officer of a corporation
referred to in subparagraph (ii);

associated corporation (F3¥5,%[E) in relation to a person means—
(a) a corporation over which the person has control;

(b) a corporation which has control over such a person,
being a corporation; or

(c) a corporation which is under the control of the same
person, being a corporation;

broker (Z£4C) means—

(a) a corporation licensed to carry on a business in dealing
in securities under Part V of the Securities and Futures
Ordinance (Cap. 571); or

(b) an authorized financial institution registered for carrying
on such a business under that Part, only to the extent

that the institution carries on such a business; (Replaced
502002 s. 407)

control (J25), in relation to a corporation, means the power of a
person to secure—
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(a) by means of the holding of shares or the possession
of voting power in or in relation to that or any other
corporation; or

(b) by virtue of any powers conferred by the articles of
association or other document regulating that or any
other corporation,

that the affairs of the first-mentioned corporation are
conducted in accordance with the wishes of that person;

(Replaced 9 of 2017 s. 8)

principal officer (T2 &) means—

(a) a person employed by a corporation who, either alone
or jointly with one or more other persons, is responsible
under the immediate authority of the directors for the
conduct of the business of the corporation; or

(b) a person so employed who, under the immediate
authority of a director of the body corporate or a person
to whom paragraph (a) applies, exercises managerial
functions in respect of the body corporate;

relative (#HJ&) means the spouse, parent, child, brother or sister
of the relevant person, and, in deducing such a relationship,
an adopted child shall be deemed to be a child both of the
natural parents and the adopting parent and a step child to be
the child of both the natural parents and of any step parent.
(Amended 32 of 1998 s. 14)

(Added 56 of 1996 s. 3)

20AB. Interpretation of sections 20AC, 20ACA, 20AD, 20AE, 20AF,
20AG, 20AH, 20AI, 20AJ, 20AK and 20AL and Schedules 15,
15A, 15B, 16A and 16B

(Amended 13 of 2015 s. 3; 12 of 2018 s. 3)
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(1) This section applies to the interpretation of sections 20AC,
20ACA, 20AD, 20AE, 20AF, 20AG, 20AH, 20AI, 20AJ,
20AK and 20AL and Schedules 15, 15A, 15B, 16A and 16B.
(Amended 13 of 2015 s. 3; 12 of 2018 s. 3)

In relation to any year of assessment, a person is to be
regarded as a resident person if—

(2)

)

(a)

(b)

(©)

(d)

where the person is a natural person who is not a trustee
of a trust estate, the person—

(1) ordinarily resides in Hong Kong in that year of
assessment; or

(1) stays in Hong Kong for a period or a number of
periods amounting to more than 180 days during
that year of assessment or for a period or a number
of periods amounting to more than 300 days in 2
consecutive years of assessment one of which is
that year of assessment;

where the person is a corporation that is not a trustee of
a trust estate, the central management and control of the
corporation is exercised in Hong Kong in that year of
assessment,;

where the person is a partnership that is not a trustee of
a trust estate, the central management and control of the
partnership is exercised in Hong Kong in that year of
assessment; or

where the person is a trustee of a trust estate, the central
management and control of the trust estate is exercised
in Hong Kong in that year of assessment.

In relation to any year of assessment, a person is a non-
resident person if he is not a resident person in relation to that
year of assessment.
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(4) A person is to be regarded as having a direct beneficial
interest in another person if—

(a)

(b)

(©)

(d)

where the other person is a corporation that is not
a trustee of a trust estate, the person holds any of
the issued share capital (however described) of the
corporation;

where the other person is a partnership that is not a
trustee of a trust estate, the person, as a partner in
the partnership, is entitled to any of the profits of the
partnership; (Amended 13 of 2015 s. 3)

where the other person is a trustee of a trust estate, the
person—

(1) benefits under the trust estate; or

(1) not being a trustee of the trust estate or, where the
trustee is a corporation, a director of the trustee,
is able or might reasonably be expected to be able
to control the activities of the trust estate or the
application of its corpus or income,

otherwise than through another person; or (Amended 13
of 2015 s. 3)

where the other person is an entity that does not fall
within any of paragraphs (a), (b) and (c), the person has
any of the ownership interests in the entity. (4ddded 13
of 2015 s. 3)

(5) A person (the first person) is to be regarded as having an
indirect beneficial interest in another person (the second
person) if—

(a)

where the second person is a corporation that is not a
trustee of a trust estate, the first person is interested in
any of the issued share capital (however described) of
the corporation;
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(6)

(7)

(b)

(d)

where the second person is a partnership that is not a
trustee of a trust estate, the first person is entitled to any
of the profits of the partnership; (Amended 13 of 2015
s. 3)

where the second person is a trustee of a trust estate, the
first person—

(1) benefits under the trust estate; or

(1) not being a trustee of the trust estate or, where the
trustee is a corporation, a director of the trustee,
1s able or might reasonably be expected to be able
to control the activities of the trust estate or the
application of its corpus or income; or (Amended
13 0f 2015 5. 3)

where the second person is an entity that does not fall
within any of paragraphs (a), (b) and (c), the first person
has any of the ownership interests in the entity, (4ddded
13 0f 2015 s. 3)

through another person (interposed person) or through a
series of 2 or more interposed persons who is or are related to
the first person and the second person in the manner described
in subsections (6) and (7).

Where there is one interposed person—

(a)

(b)

the first person has a direct beneficial interest in the
interposed person; and

the interposed person has a direct beneficial interest in
the second person.

Where there 1s a series of 2 or more interposed persons—

(a)

the first person has a direct beneficial interest in the first
interposed person in the series;
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(8)

)

(b) each interposed person (other than the last interposed
person) in the series has a direct beneficial interest in
the next interposed person in the series; and

(c) the last interposed person in the series has a direct
beneficial interest in the second person.

A reference to an entitlement to the profits of a partnership is,
in the case where the partners in a partnership are not entitled
to its profits but are only entitled to a distribution of its assets
upon its dissolution, to be construed as a reference to an
entitlement to a distribution of the assets of the partnership
upon its dissolution.

A reference to the issued share capital of a corporation does
not include a reference to the shares comprised in the issued
share capital that do not entitle their holders to receive
dividends, whether in cash or in kind, and a distribution of
the corporation’s assets upon its dissolution other than a
return of capital.

(Added 4 of 2006 s. 2)

20AC. Certain profits of non-resident persons exempt from tax

(D

2)

Subject to subsections (3), (4) and (5A), a non-resident person
1s exempt from tax chargeable under this Part in respect of

his assessable profits, for any year of assessment commencing
on or after 1 April 1996, from— (Amended 13 of 2015 s. 4)

(a) transactions falling within subsection (2); and

(b) transactions incidental to the carrying out of the
transactions referred to in paragraph (a).

A transaction falls within this subsection if— (Amended 13
of 2015 s. 4)

(a) the transaction is a transaction specified in Part 1 of
Schedule 16; and
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(b) either of the following conditions is satisfied—

(1) the transaction has been carried out through or
arranged by a specified person;

(1) the non-resident person is a qualifying fund.
(Amended 13 of 2015 s. 4)

(3) Subsection (1) does not apply to a non-resident person in a
year of assessment if, at any time in that year of assessment,
the person carries on any trade, profession or business in
Hong Kong involving any transaction other than a transaction
referred to in that subsection.

(4) Subsection (1)(b) does not apply to a non-resident person in
a year of assessment if, in that year of assessment, his trading
receipts from the incidental transactions referred to in that
subsection exceed 5% of the total trading receipts from the
transactions referred to in subsection (1)(a) and (b).

(5) The Commissioner may by notice published in the Gazette
amend Schedule 16.

(5A) This section does not apply to a special purpose vehicle as
defined by section 20ACA(2) that is a non-resident person.
(Added 13 of 2015 s. 4)

(5B) To avoid doubt, subsection (2) as in force on the date of
commencement” of the Inland Revenue (Amendment) (No. 2)
Ordinance 2015 (13 of 2015) applies to transactions carried
out within the period from 1 April 2015 to the day before that
date of commencement”. (Added 13 of 2015 s. 4)

(6) In this section—

aggregate capital commitment (ER18044%E), in relation to a
fund, means the total of the capital commitments made by the
investors, the originator and the originator’s associates;

associate (FHE735)—

(a) 1n relation to a natural person, means—
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(1) arelative of the person;
(i1) a partner of the person;

(ii1) if a partner of the person is a natural person, a
relative of that partner;

(iv) a partnership in which the person is a partner;
(v) a corporation controlled by—

(A) the person;

(B) a relative of the person;

(C) a partner of the person;

(D) if a partner of the person is a natural person,
a relative of that partner; or

(E) a partnership in which the person is a partner;
or

(vi) a director or principal officer of the corporation
mentioned in subparagraph (v);

(b) 1n relation to a corporation, means—
(1) a person who controls the corporation;
(1) a partner of the person mentioned in subparagraph
(1);
(ii1) if the person mentioned in subparagraph (i) is a
natural person, a relative of that person;

(iv) if the partner mentioned in subparagraph (i1) is a
natural person, a relative of that partner;

(v) adirector or principal officer of—
(A) the corporation; or
(B) an associated corporation of the corporation;

(vi) a relative of the director or principal officer
mentioned in subparagraph (v);
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(vii)

(viii)

(ix)

(x)

a partner of the corporation;

if a partner of the corporation is a natural person, a
relative of that partner;

a partnership in which the corporation is a partner;
or

an associated corporation of the corporation;

(¢) in relation to a partnership, means—

(1)
(i)

(iii)

(iv)

V)

(Vi)

(vii)

a partner in the partnership;

if a partner in the partnership is a natural person, a
relative of that partner;

if a partner in the partnership 1is another
partnership—

(A) a partner in that other partnership (Partner A);
or

(B) a partner with that other partnership in any
other partnership (Partner B);

if Partner A is a partnership, a partner in Partner A
(Partner C);

if Partner B is a partnership, a partner in Partner B
(Partner D);

if Partner A, Partner B, Partner C or Partner D is a
natural person, a relative of that partner;

a corporation controlled by—
(A) the partnership;
(B) a partner in the partnership;

(C) 1if a partner in the partnership is a natural
person, a relative of that partner; or

(D) a partnership in which the partnership is a
partner;
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(viil)) a director or principal officer of the corporation

mentioned in subparagraph (vii);

(ix) a corporation of which a partner in the partnership

1s a director or principal officer; or

(x) an associated partnership of the partnership;

associated corporation (fE¥#/£H]), in relation to a corporation,

means—
(a) another corporation over which the corporation has
control;
(b) another corporation that has control over the corporation;
or
(c) another corporation that is under the control of the same
person as is the corporation;
associated partnership (FHE#&%%), in relation to a partnership,
means—
(a) another partnership over which the partnership has
control;
(b) another partnership that has control over the partnership;
or
(c) another partnership that is under the control of the same

person as is the partnership;

capital commitment (E4524%), in relation to a fund, means a
commitment—

(a)

(b)

that is in the form of an amount of money payable by
an investor, the originator or the originator’s associate to
the fund under an agreement governing the operation of
the fund; and

in respect of which the originator may make capital
calls from time to time according to the terms of the
agreement;
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control (Y2 —
(a) 1n relation to a corporation, means the power of a person
to secure—

(1) by means of the holding of shares or the possession
of voting power in or in relation to that corporation
or any other corporation; or

(11) by virtue of any powers conferred by the articles
of association or other document regulating that
corporation or any other corporation,

that the affairs of that corporation are conducted in
accordance with the wishes of the person;

(b) in relation to a partnership, means the power of a person
to secure—

(1) by means of the holding of interests or the
possession of voting power in or in relation to that
partnership or any other partnership; or

(11) by virtue of any powers conferred by the
partnership agreement or other document regulating
that partnership or any other partnership,

that the affairs of that partnership are conducted in
accordance with the wishes of the person;

final closing of sale of interests (FEzxH/Eg2%EIFH), in
relation to a fund, means the date on which the originator
last accepts subscriptions from investors for making capital
commitments;

investor (&%), in relation to a fund, means a person, other
than the originator or the originator’s associates, who makes
capital commitment to the fund;

net proceeds (FUN%3), in relation to a fund at a particular time,
means an amount calculated by—
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(a) adding together—

(1) the sum of the cumulative distributions received
by the investors, the originator and the originator’s
associates from the fund; and

(i1) the value at that time of all assets, if any, held by
the fund; and

(b) subtracting from the sum calculated under paragraph (a)
the cumulative capital contributions of the investors, the
originator and the originator’s associates;

originator (%#E N), in relation to a fund, means a person who
directly or indirectly—

(a) originates or sponsors the fund; and

(b) has the power to make investment decisions on behalf
of the fund;

principal officer (FZik £), in relation to a corporation, means—

(a) a person employed by the corporation who, either alone
or jointly with one or more other persons, is responsible
under the immediate authority of the directors of the
corporation for the conduct of the business of the
corporation; or

(b) a person so employed who, under the immediate
authority of a director of the corporation or a person
to whom paragraph (a) applies, exercises managerial
functions in respect of the corporation;

qualifying fund (7&E&HYVAE ) means a fund that falls within
the following descriptions—

(a) at all times after the final closing of sale of interests—
(1) the number of investors exceeds 4; and

(i1) the capital commitments made by investors exceed
90% of the aggregate capital commitments; and
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(b)

the portion of the net proceeds arising out of the
transactions of the fund to be received by the originator
and the originator’s associates, after deducting the
portion attributable to their capital contributions (which
is proportionate to that attributable to the investors’
capital contributions), is agreed under an agreement
governing the operation of the fund to be an amount not
exceeding 30% of the net proceeds;

relative (#i%&), in relation to a person, means the spouse, parent,
child, brother or sister of the person, and, in deducing such a
relationship—

(a)

(b)

an adopted child is to be regarded as a child of both the
natural parents and the adopting parent; and

a step child is to be regarded as a child of both the
natural parents and any step parent;

specified person (58 N\ 1:)—

(a)

in relation to a transaction carried out before 1 April
200